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STATEMENT OF QUESTION PRESENTED 

The single question is whether the United States Dis¬ 
trict Court for the District of Columbia has jurisdiction 
to issue a writ of habeas corpus directed to the Secretary 
of Defense, the Secretary of the Army, and the Chief of 
Staff of the Army, who are in the District of Columbia, 
upon the application of an enlisted man of the Army, an 
American citizen and a resident of the District of Columbia, 
which alleges that an agency of the Army under the direc¬ 
tive control of such officers of the United States detains 
him in Japan awaiting execution of a sentence of death 
imposed in court-martial proceedings which were had in 
violation of his fundamental rights under law. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,476 


John E. Day, Jr., Appellant 


v. 

Charles E. Wilson, Secretary of Defense, 

Robert T. Stevens, Secretary of the Army, 

and 

Matthew B. Ridgway, Chief of Staff, United States Army, 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The appellant, alleging that he is a citizen of the United 
States, a resident of the District of Columbia, and an en¬ 
listed member of the United States Army, and that he is 
illegally detained in Japan under color of the authority 
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of the United States in the custody of Headquarters, Japan 
Logistical Command, which is under the authority of and 
responsible to the appellees, all of whom are within the 
jurisdiction of the United States District Court for the 
District of Columbia, filed a petition for writ of habeas 
corpus in the said District Court (App. 2-7). The petition 
was premised upon Article I, Section 9, Clause 2, of the 
Constitution of the United States, providing generally that 
the writ of habeas corpus shall not be suspended except in 
cases of rebellion or invasion, and upon the Act of June 
25, 1948, c. 646, 62 Stat. 964, 28 U.S.C., section 2241(a), 
providing in pertinent part that “Writs of habeas corpus 
may be granted by the Supreme Court, any justice thereof, 
the district courts and any circuit judge within their 
respective jurisdictions . . 

The District Court, on September 9, 1954, dismissed 
appellant’s petition on the ground that the Court lacked 
jurisdiction to issue the writ of habeas corpus (App. 12-13). 
The appellant filed notice of appeal from the order of 
dismissal on October 8, 1954 (App. 13). The jurisdiction 
of this Court to entertain the appeal is founded upon the 
Act of June 25, 1948, c. 646, 62 Stat. 929, as amended, 28 
U.S.C., section 1291, providing in part that the courts of 
appeals shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States, and 
the same Act, 62 Stat. 967, as amended, 28 U.S.C., section 
2253, providing in pertinent substance that, in a habeas 
corpus proceeding before a district judge, the final order 
shall be subject to review, on appeal, by the court of 
appeals for the circuit where the proceeding is had. 

i STATEMENT OF CASE 

On August 10, 1954, the appellant filed a petition for 
the writ of habeas corpus in the United States District 
Court for the District of Columbia (App. 2). The petition 
sets forth that the appellant, an American citizen, a resi¬ 
dent of the District of Columbia, and an enlisted member 


3 


of the Army, is unlawfully detained in Japan under color 
of the authority of the United States (App. 2). According 
to the petition, he is held in the custody of Headquarters, 
Japan Logistical Command, which is under the authority 
of and responsible to the appellees who are within the 
jurisdiction of the District Court (App. 2). 

The petition further alleges that the purported cause of 
his detention is his trial, conviction, and sentence to death 
by general court-martial convened in Korea October 1, 
1951, for murder in violation of the 92d Article of War, 
10 U.S.C., section 1564, and for assault with a deadly 
weapon with intent to do great bodily harm in violation 
of the 93d Article of War, 10 U.S.C., section 1565, together 
with the review proceedings thereon (App. 2-3). The 
court-martial proceedings were approved by the convening 
authority 1 and the record forwarded to the Office of the 
Judge Advocate General for appellate review (App. 3). 
On February 29, 1952, a Board of Review in the Office of 
the Judge Advocate General affirmed the conviction and 
sentence (App. 3). Upon mandatory review, the United 
States Court of Military Appeals, with one judge dissent¬ 
ing on April 30, 1953, affirmed the holding of the Board 
of Review (App. 3.). On June 30, 1954, the conviction 
and sentence were confirmed and ordered executed by the 
President of the United States assuming to act under 
Article 71(a), Uniform Code of Military Justice, 50 U.S.C., 
section 658(a) (App. 3). 

The petition asserts that appellant’s continuing restraint 
is in violation of the Uniform Code of Military Justice and 
the Constitution of the United States in that all the review 
proceedings were had in violation of his rights as a citizen 
and soldier (App. 3). Specifically, it sets out that the 
reviewing authorities lacked jurisdiction to act in that the 
appellant was denied in such proceedings counsel of his 
own choice (App. 3); that his appointed military counsel 

l The petition inartf ully refers to the convening authority as the * * review¬ 
ing authority.” 
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at the trial, whose duty it was to represent him in the 
subsequent review by the convening authority, did not 
appear on his behalf and that he was unrepresented at 
that stage (App. 4); that, when the case reached Wash¬ 
ington for further review, his civilian counsel was denied 
any opportunity to confer with the appellant (except by 
mail or electronic means) through holding the appellant, a 
poor man, in Japan and refusing counsel the use of Army 
facilities which could have been used to transport him to 
Japan without substantial cost to the Army (App. 4-5); 
that the Department of the Army refused to permit civilian 
counsel for the appellant to talk with or secure informa¬ 
tion from an important prosecution witness at the trial 
who was an officer or employee of the Army (App. 5); 
that the President denied the appellant a hearing before 
him (App. 5); and that the President did not consider 
the entire record, and received advice from his counsel 
and the Pardon Attorney without notice to the appellant 
(App. 5). 

The petition alleges finally that the denial of the fore¬ 
going fundamental rights entitles the appellant to release 
from custody (App. 6). It concludes with the prayer that 
a writ of habeas corpus or, in the alternative, a rule to 
show cause issue to the appellees, that a hearing be had to 
determine the legality of his detention, and that, upon final 
hearing, he be discharged from custody (App. 6). 

Upon the filing of the petition, the District Court directed 
to the appellees a rule to show cause w T hy a writ of habeas 
corpus should not be issued (App. 7-8). On August 27, 
1954, the appellees filed their motion to dismiss the petition 
(App. 8-12). One of the grounds upon which the motion 
to dismiss is based is, “By Act of Congress, this District 
Court does not have jurisdiction to consider an application 
for habeas corpus where, as here, the petition alleges that 
the petitioner is imprisoned in Japan which is outside the 
territorial confines of the District of Columbia” (App. 9). 

On September 9, 1954, after oral argument upon the 
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petition and the motion to dismiss, the District Court 
ordered that the petition be dismissed on the ground that 
the court lacks jurisdiction to issue the writ (App. 12-13). 
This appeal followed (App. 13). 

STATUTE AND CONSTITUTIONAL PROVISION 

INVOLVED 

The Act of June 25,1948, c. 646, 62 Stat. 964, as amended, 
28 U.S.C., section 2241(a), provides in pertinent part as 
follows: 

Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective juris¬ 
dictions. 

Article I, Section 9, Clause 2, of the Constitution of the 
United States provides that: 

The Privilege of the Writ of Habeas Corpus shall 
not be suspended, unless when in Cases of Rebellion 
or Invasion the public Safety may require it. 

STATEMENT OF POINTS 

The District Court erred in dismissing the petition for 
a writ of habeas corpus upon the ground that it lacks 
jurisdiction to issue the writ. 

SUMMARY OF ARGUMENT 

An issue of broad importance is presented by this case. 
National exigency has lately required that millions of 
American citizens serve in the armed forces in foreign 
lands. Are these soldiers deprived of the basic right to 
habeas corpus while in this enforced service? The answer 
is ‘‘No” under the circumstances here disclosed. 

I 

The Supreme Court has effectively determined in Burns 
v. Wilson, 346 U.S. 137 (1953), that access to the United 
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States District Court for the District of Columbia may be 
had for habeas corpus by a citizen-soldier detained abroad 
by the military authorities in violation of his fundamental 
rights. This constitutes an exception to the general rule 
that jurisdiction to grant the writ lies only in a district 
court having jurisdiction over the place of detention. The 
exception is limited to cases where the persons having 
directive power over the immediate custodians are within 
the territorial jurisdiction of the court. 

II 

Beyond 28 U.S.C., section 2241, providing for the issu¬ 
ance of the writ in the exceptional case described above, 
the Constitution itself recognizes such jurisdiction. This 
Court has so held. Constitutional history confirms this 
jurisdiction. 

ARGUMENT 

Beginning in 1940 and continuing to the present time, 
practically every able-bodied young American citizen has 
been transformed by law into a soldier for a time. Most 
of these citizen-soldiers, indeed many millions of them, 
have been required to serve a substantial part of their 
military lives in foreign countries. There is now almost an 
assured prospect that these conditions will exist unchanged 
for years in the future. 

The personal rights of all soldiers are severely limited 
by the rules and regulations which Congress has enacted 
for the government of the armed forces. There remain 
in soldiers, however, certain fundamental rights of Ameri¬ 
can citizens which Congress has respected, either out of 
its own sense of fitness or as ordained by the Constitu¬ 
tion. Perhaps the most basic of such retained rights is 
the privilege of the writ of habeas corpus to guarantee 
the use of at least minimal due process in depriving 
soldiers of their liberty through the administration of 
, military justice. Burns v. Wilson, 346 U.S. 137 (1953); 
Gusik v. Schilder, 340 U.S. 128 (1950). 
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An inquiry as to whether and to what extent this right 
of access to the writ of habeas corpus may be lost by a 
civilian-soldier when compelled to perform his duties be¬ 
yond the territorial limits of the United States is mani¬ 
festly of great concern. Without the right, the soldier 
compelled to be abroad is subject to all the obligations of 
our society but forfeits all its privileges except as the 
military hierarchy may elect to grant them to him. In 
brief, he becomes a citizen whose responsibilities are 
exacted by law but whose rights are measured by men 
outside the law. 

The case herein presents squarely this fundamental and 
far-reaching question. The appellant says that the answer 
must be, wdiere the circumstances are as here disclosed, 
that his enforced detention abroad cannot operate to de¬ 
prive him of this right essential to the defense of personal 
freedom. 

I 

Section 2241(a) provides jurisdiction in the District Court to 

entertain appellant's application for writ of habeas corpus 

The appellant contends that Section 2241(a) of Title 
28, U.S.C., provides jurisdiction in the United States Dis¬ 
trict Court for the District of Columbia to issue the writ 
of habeas corpus where the petitioner, an American citizen 
and an enlisted man, is detained by the Army outside the 
United States and wdiere the persons having directive 
control over the petitioner’s detention are within the Dis¬ 
trict of Columbia. The appellant maintains that the 
Supreme Court has recently so decided. 

Burns v. Wilson, 346 U.S. 137 (1953), presented to the 
Supreme Court a set of jurisdictional facts strikingly 
similar to those in this case. There the petitioners, enlisted 
men of the Air Force and American citizens, 2 petitioned 
the District Court of the District of Columbia for habeas 
corpus against officers holding positions in respect of the 

-The record in Bums v. Wilson is silent as to the place of the petitioners’ 
residence. 
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Air Force corresponding to those held by the appellees in 
respect of the Army. They asserted that they were de¬ 
tained in Japan by the Air Force pending the execution 
of their sentences of death imposed by court-martial. The 
Supreme Court affirmed the judgment of the District Court 
and this Court dismissing the application for habeas 
corpus. The ground for affirmance set forth in the opinion 
for the Court was, in substance, that the record showed 
that the military tribunals had given fair consideration to 
each of the claims made in the application. 

It is true that none of the parties in Burns raised the 
point of absence of the petitioners from the territorial 
jurisdiction of the District Court. The confinement of the 
petitioners in Japan was alleged at the very outset of their 
petition for the writ, however, and both the District 
Court and this Court recited the fact in the first paragraph 
of their respective opinions (104 F. Supp. 310, 311; 202 
F. 2d 335, 338). In view of the prominence in the Burns 
record of the condition that the petitioners were beyond 
the territorial jurisdiction of any District Court, it is in¬ 
credible that the Supreme Court should have overlooked 
this “defect” in jurisdiction and inadvertently rendered 
a decision affirming on the merits. 

It is patent that the Supreme Court in Burns was aware 
of the issue of jurisdiction which underlay the case. Mr. 
Justice Frankfurter especially commented upon this cir¬ 
cumstance and the resolution of the issue by the Court 
in his opinion rendered at the time rehearing of the case 
was denied, 347 U.S. , 98 L. ed. (Adv. ops.) 51, 54-55 
(October 12, 1953). Even lacking Mr. Justice Frank¬ 
furter’s remarks, it would be unfit to suppose that the 
Supreme Court was neglectful of its duty to ascertain its 
jurisdiction and that of the courts below on its own motion 
and not to undertake to pass upon the merits until it had 
done so. Texas v. Florida , 306 U.S. 398, 405 (1939); 
King Iron Bridge & Mfg . Company v. County of Otoe, 
120 U.S. 225 (1887); Ex parte McCardle, 7 Wall. (74 U.S.) 
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506 (1869); Reconstruction Finance Corporation v. Katz, 
156 F. 2d 215 (9 C.C.A., 1946); United States v. Cusson, 
132 F. 2d 413 (2 C.C.A., 1942). 

The jurisdictional pattern upon which Burns was decided 
is so close to that here presented as to deny distinction. 
Still the appellees argued below that there is no juris¬ 
diction here in the District Court because the appellant is 
detained outside the District of Columbia. The appellees 
premised their argument upon the “limiting provision” 
of Section 2241(a) which is that district courts may grant 
writs of habeas corpus “within their respective jurisdic¬ 
tions.” They assigned Ahrens v.Clark,33o U.S.188 (1948), 
and the several decisions of this Court based upon Ahrens 
in support of their contention. 

Ahrens v. Clark, supra, has no relevance to the question 
novr presented. In that case, a number of German aliens 
detained at Ellis Island, New* York, for deportation to 
Germany filed petitions for habeas corpus, not in the 
district in which they were confined, but in the United 
States District Court for the District of Columbia. The 
Court held that the words “within their respective juris¬ 
dictions” as used in the enabling statute to which Section 
2241 is the successor limited the district courts “in cases 
such as [Ahrens']” to inquiries into the causes of restraints 
of liberty of those confined or restrained wdthin the terri¬ 
torial jurisdiction of those courts. 335 U.S. 192. Most 
significantly, the Court specifically reserved “the question 
of what process, if any, a person confined in an area not 
subject to the jurisdiction of any district court may employ 
to assert federal rights.” 335 U.S. 192, footnote 4. 

One aspect of the question contained in this reservation 
was answered in Johnson v. Eisentrager, 339 U.S. 763 
(1950). There the Court held that nonresident enemy 
aliens confined by military authorities in Germany had no 
constitutional rights to habeas corpus. Again, the case of 
a citizen was “set * * * apart as untouched by this deci¬ 
sion,” wdth these added comments, at page 769: 


V 
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# # * Citizenship as a head of jurisdiction and a 
ground of protection was old when Paul invoked it 
in his appeal to Caesar. The years have not destroyed 
nor diminished the importance of citizenship nor have 
they sapped the vitality of a citizen’s claims upon his 
government for protection. • • # 

And, just as Ahrens failed to touch upon the instant case 
where the appellant is a citizen forcibly kept by the Gov¬ 
ernment itself from presence in the territorial jurisdiction 
of any United States court, so do the other decisions of 
this Court following it in time or rationale. Johnson v. 
Matthews, S6 App. D.C. 376, 182 F. 2d 677 (1950), Taylor 
v. United States Board of Parole, 90 App. D.C. 199, 194 
F. 2d 882 (1952), and McAffee v. Clemmer, 84 App. D.C. 
57,171 F. 2d 131 (1948) were concerned only with petitions 
by persons who were free to apply for the writ elsewhere. 
The earlier case of McGowan v. Moody, 22 App. D.C. 148 
(1903), rested upon the view that the Secretary of the 
Navy was not the proper respondent because he had ad¬ 
visory power only. See Eisentrager v. Forrestal, 84 App. 
D.C. 396, 174 F. 2d 961, 967, footnote 31 (1949), reversed 
on other grounds, Johnson v. Eisentrager, supra. 

The foregoing cases preceding Burns v. Wilson, supra, 
in time point up the real distinction between their problem 
and that inherent in Burns and the case herein. Where 
any person, citizen or alien, who is detained under color 
of government authority is within the territorial jurisdic¬ 
tion of a federal district court, the problem is one of 
judicial administration, i.e., one of determination of the 
proper federal judicial district in which the petition for 
the writ should be filed, rather than one of whether the 
protection of the writ is denied absolutely. Under these 
circumstances, it is certainly not implausible to construe 
the limiting language of Section 2241(a), as the Supreme 
Court did in Ahrens v. Clark, supra, to require the filing 
of the petition in the federal judicial district in which the 
petitioner is confined or restrained. 
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The question which appellant’s petition for habeas 
corpus raises, however, does not fall within that category. 
The appellant, an American citizen serving in the armed 
forces and sent abroad by the military authorities, is not 
within the territorial jurisdiction of any federal district 
court. The problem has been well stated by Mr. Justice 
Rutledge in Ahrens v. Clark, supra, at page 195 (dissent¬ 
ing opinion): j 

* • # if the place of detention lies wholly outside 
the territorial limits of any federal jurisdiction, i 
although the person or persons exercising restraint 
are clearly within the reach of such authority, is there 
to be no remedy, even though it is American citizens 
who are wrrongfullv deprived of their liberty and 
Americans answerable to no other power w r ho deprive 
them of it, whether purporting to act officially or 
otherwise? * * * may the jailers stand in defiance of 
federal judicial pow T er, and plead either the accident 
of the locus of detention outside the court’s territorial 
limitations, or their owm astuteness in so selecting a 
place, to nullify judicial competence? 

See also the concurring opinion of Mr. Justice Douglas ! 
in Hirota v. Mac Arthur, 338 U.S. 197,199 (1948, concurring 
opinion filed June 27, 1949), at pages 201-202: 

* * • In Ahrens v. Clark, supra, we were dealing 
with the distribution of judicial pow’er among the 
several district courts. * • * We held that the court 
at the place of confinement was the court to which 
application must be made. But it does not follow’ that 
w’here that place is not wfithin the territorial juris- ! 
diction of any District Court, judicial powder to issue I 
the writ is rendered impotent. * * * In Ahrens v. j 
Clark, supra, denial of a remedy in one District Court 
was not a denial of a remedy in all of them. There 
w r as a District Court to which those petitioners could 
resort. But in these cases there is none if the juris¬ 
diction of the District Court is in all respects restricted 
to cases of prisoners w’ho are confined writhin their 
geographical boundaries. * * * I cannot agree to such : 
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a grave and startling result. It has never been deemed 
essential that the prisoner in every case be within 
the territorial limits of the district where he seeks 
relief by way of habeas corpus. • * • 

The appellant submits that the Congress, when it adopted 
the limiting language which has become a part of Section 
2241(a), did not intend that no court should have juris¬ 
diction to issue the writ where the petitioner is detained 
outside the territorial jurisdiction of all federal judicial 
districts. See Fairman, Some New Problems of the Con¬ 
stitution Following the Flag, 1 Stan. L. Rev. 587, 639 
(1949); Military Jurisdiction Over Discharged Service¬ 
men: Constitutionality and Judicial Protection, 67 Harv. 
L. Rev. 479, 481 (1954). The words “within their respec¬ 
tive jurisdictions’’ initially appeared as an amendment to 
the bill which ultimately became the Act of February 5, 
1867, 14 Stat. 3S5, in response to an objection that the 
bill as introduced would permit “a district judge in 
Florida to bring before him some men convicted and sen¬ 
tenced and held under imprisonment in the State of Ver¬ 
mont or in any of the further States.” Congressional 
Globe, 39th Congress, 2d Session, 730, 790. These words 
were not designed to strip the protection of the writ from 
persons not held within any of the “respective jurisdic¬ 
tions” and so to interpret them would raise grave ques¬ 
tions of constitutional law, infra, p. 14. 

Where the petitioner is beyond the territorial jurisdic¬ 
tion of any federal district court, but the government 
officials having directive power over his immediate jailers 
are within the jurisdiction of a federal court, the only 
means of enforcing the Constitutional guarantee of the 
writ is the application of judicial authority to the persons 
exercising restraint who are within the reach of such 
authority. The presence within the jurisdiction of the 
district court of the official or officials having directive 
power to whom the writ is directed forms, under a proper 
interpretation of Section 2241(a), a sufficient basis upon 
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which to rest jurisdiction. As was said by Judge Cooley 
in a much-quoted passage from In re Jackson, 15 Mich. 
417, 439 (1S67): 

The important fact to be observed in regard to the 
mode of procedure upon this writ is, that it is directed 
to, and served upon, not the person confined, but his 
jailer. It does not reach the former except through 
the latter. The officer or person who serves it does 
not unbar the prison doors, and set the prisoner free, 
but the court relieves him by compelling the oppressor 
to release his constraint. The whole force of the 
writ is spent upon the respondent; * * * The 

place of confinement is therefore not important to 
the relief, if the guilty party is within reach of process, 
so that by the power of the court he can be compelled 
to release his grasp. The difficulty of affording re¬ 
dress is not increased by the confinement being beyond 
the limits of the state, except as greater distance may 
affect it. The important question is, where is the 
power of control exercised? 

These words, and the fundamental reasoning underlying 
them, are particularly compelling where, as here, the 
guilty party is within reach of process so as to be com¬ 
pelled to release his grasp, if at all, only within the 
federal judicial district in which the power of control is 
exercised. That power is exercised over the appellant by 
appellees who are within the territorial jurisdiction of the 
United States District Court for the District of Columbia, 
and that court has jurisdiction to issue the writ of habeas 
corpus sought by appellant, notwithstanding that the appel¬ 
lant is not physically confined within the territorial juris¬ 
diction of the District Court. 

The question, simple yet vital, is whether an American 
serviceman required to serve his country on foreign soil 
and there illegally detained by the military authorities 
has been deprived by Congress of “the best and only 
sufficient defense of personal freedom ,’* In re Rozier, 76 
App. D.C. 214, 221, 133 F. 2d 316, 323 (1942). The 
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question almost answers itself. And Burns v. Wilson y supra, 
has now expressed the complete answer. The appellant 
submits that Section 2241(a), properly interpreted, does 
not deprive him of this most basic right of all. 

II 

If appellant is not provided the privilege of the writ of habeas 
corpus by Section 2241(a), the Constitution supplies the 
om mission. 

The Constitution guarantees to every American citizen 
that the writ of habeas corpus shall not be suspended 
except when, in cases of rebellion or invasion, the public 
safety may so require. United States Constitution, 
Article I, Section 9, Clause 2. If the Congress, in enacting 
Section 2241(a), has denied the privilege of the writ of 
habeas corpus to an American citizen required to serve in 
the armed forces of the United States beyond the terri¬ 
torial boundaries of this country and there detained by 
the military authorities in violation of his fundamental 
rights, Section 2241(a) is unconstitutional. 

In Eisentrager v. Forrestal, 84 App. D.C. 396, 174 F. 2d 
961, supra, German nationals confined in Germany in the 
custody of the United States Army had filed petitions for 
habeas corpus in the United States District Court for the 
District of Columbia. The District Court dismissed the 
petitions on the authority of Ahrens v. Clark, supra . This 
Court, through Judge Prettyman, laid down the following 
basic and fundamental principles, at 174 F. 2d 961, 
963-967: 

1 . We think that any person [citizen or alien] who 
is deprived of his liberty by officials of the United 
States, acting under purported authority of that Gov¬ 
ernment, and who can show that his confinement is in 
violation of a prohibition of the Constitution, has a 
right to the writ. • * * 

2 . We think that if a person has a right to a writ 
of habeas corpus, he cannot be deprived of the privi- 
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lege by an omission in a federal jurisdictional statute. 
* * * if the existing jurisdictional act be construed to 
deny the writ to a person entitled to it as a substantive 
right, the act would be unconstitutional. It should be 
construed, if possible, to avoid that result. * * * 

3. We think, upon the basis of the foregoing con¬ 
clusions, that when a person is deprived of his liberty 
by the act of an official of the United States outside 
the territorial jurisdiction of any District Court of the 
United States, that person’s petition for a writ of 
habeas corpus will lie in the District Court which has 
territorial jurisdiction over the officials who have 
directive power of the immediate jailer. 

The question here is not whether a court, either 
state or federal, can exercise its judicial power within 
the jurisdiction of another and independent govern¬ 
ment. The question is whether it can exercise that 
power upon those Government officials within its terri¬ 
torial jurisdiction who have directive power over the 
immediate jailer outside the United States, but acting 
solely upon authority of this government. We think 
that it can, if that be the only means of applying the 
Constitution to a given governmental action. * * * 

The Supreme Court reversed the decision of the Court 
of Appeals, but on the ground only that alien enemies 
detained outside the territorial boundaries of the United 
States did not have a constitutional right to the writ of 
habeas corpus. Johnson v. Eisentrager, 339 U.S. 763, supra. 

Where an American citizen is concerned, however, the 
basic premise of the Court of Appeals decision, that such 
citizens are entitled as a constitutional right to sue in 
some court of the United States for a writ of habeas 
corpus, is wholly unimpaired by the Supreme Court’s 
reversal. This is convincingly shown by the passage from 
the majority opinion in Johnson quoted supra, page 10. 
From this substantial premise the conclusion that the appel¬ 
lant’s petition for a writ of habeas corpus lies in the 
United States District Court for the District of Columbia 
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follows naturally in the light of the cogent reasoning of 
this Court in Eisentragcr. 

Beyond the doctrine of Eisentragcr, there is more to 
show that the Constitutional sanction as to suspension of 
the privilege of the writ negates any conception that deten¬ 
tion by the Government outside the boundaries of the 
United States can operate to deny the writ. Upon the 
adoption of the Constitution, the -writ was a recognized 
heritage of English subjects. Church, The Writ of Habeas 
Corpus, 12 (2d ed. 1893). The basic law in the colonies, 
which had no pertinent acts of their own, had long been 
fixed by the Habeas Corpus Act of 1679, 31 Car. II, c. 2. 
One of the principal vices at which the Act of 1679 was 
aimed had been royal evasion of the predecessor acts by 
detentions or imprisonments outside the reach of the 
courts, at Tangiers for instance. Church, supra, 33-34. 
Accordingly, the act of Charles II banned the imprison¬ 
ment of English citizens beyond the seas. Church, supra, 
21-23; 9 Holdsworth, A History of English Law, 117-119 
(2d ed. 1938). 

Plainly, the principle of this primary remedy thus em¬ 
bodied in the law of habeas corpus as it existed in the 
colonies was contemplated to be imbedded in the only 
Constitutional expression on the subject. The course of 
events since those days may have extinguished the prac¬ 
ticality of prohibitions against foreign imprisonment. 
But this case serves well to demonstrate, when it is noted 
that the appellant is only one of millions of citizens serving 
now or who will serve abroad by compulsion in the inter¬ 
ests of defense, that the principle of which the framers of 
the Constitution must have been mindful performs a func¬ 
tion necessary to the continued existence of our liberties. 

CONCLUSION 

The provisions of 28 U.S.C., section 2241(a), properly 
interpreted, express jurisdiction in the United States Dis¬ 
trict Court for the District of Columbia to entertain appel- 
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lant’s petition for writ of habeas corpus. If Section 
2241(a) does not provide such jurisdiction, Article I, 
section 9, clause 2, of the Constitution does. The District 
Court erred when it dismissed appellant’s petition for the 
writ. The order of the District Court should be reversed 
and the cause remanded to the District Court for further 
proceedings. 

Respectfully submitted, 

Burr Tracy Ansell 
Harry E. Wood 
Attorneys for Appellant 
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1 Filed August 10, 1954 

INTHE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 71-54 
John E. Day, Jr., Petitioner , 


v. 

Charles E. Wilson, Secretary of Defense 
Robert T. Stevens, Secretary of Army 

and 

Matthew B. Ridgway, Chief of Staff, U. S. Army. 

Petition for Writ of Habeas Corpus 

To The United States District Court for the District of 
Columbia: 

Now comes the petitioner, John E. Day, Jr., by his 
attorney, Burr Tracy Ansell, and respectfully represents 
to the Court as follows: 

1. He is a citizen of the United States and an enlisted 
member of the United States Army. He is a resident of 
the District of Columbia. 

2. He is unjustly and unlawfully detained and im¬ 
prisoned under color of the authority of the United States 
in the custody of Headquarters, Japan Logistical Com¬ 
mand, Japan. The said Command is under the authority 
of and responsible to the respondents, Charles E. Wilson, 
Robert T. Stevens, and Matthew B. Ridgway, all of 
whom are within the jurisdiction of this Court. 

3. The purported cause of such detention is by virtue of 

a trial by general court-martial, and mandatory re- 
2 view proceedings thereon, for murder in violation 
of the 92d Article of War, 10 U. S. C. 1564, and for 
assault with a deadly weapon with intent to do great bodi¬ 
ly harm in violation of the 93d Article of War, 10 U. S. C. 
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1564, held at Headquarters, I Corps, APO 358, United 
States Army, in Korea, October 1, 1951, resulting in the 
petitioner’s conviction and sentence of death. The court- 
martial proceedings were approved by the reviewing au¬ 
thority, one General O’Daniel, and the record forwarded 
to Washington, D. C., for review by a Board of Review 
in the office of the Judge Advocate General of the Army. 
On February 29, 1952, a Board of Review found the con¬ 
viction and sentence correct in law and fact and affirmed 
them. Upon mandatory review by the United States 
Court of Military Appeals, the said Court, with one judge 
dissenting, on April 30, 1953, affirmed the holding of the 
Board of Review. On June 30, 1954, the conviction and 
sentence were confirmed and ordered executed by the 
President of the United States assuming to act under 
Article 71 (a), Uniform Code of Military Justice, 50 
U. S. C. 658(a). 

4. The aforesaid actions resulting in the continuing re¬ 
straint and imprisonment of the petitioner are illegal be¬ 
ing in violation of the Uniform Code of Military Justice 
and the Constitution of the United States in that the ap¬ 
proval of the conviction and sentence by the reviewing au¬ 
thority the affirmance thereof by the Board of Review and 
the United States Court of Military Appeals, and the con- 
firmance thereof by the President were had in violation of 
the petitioner’s rights as a citizen of the United States 
and a member of the United States Army. 

5. The reviewing authority, the Board of Review, the 

United States Court of Military Appeals, and the 
3 President were without jurisdiction to act upon the 

conviction and sentence of the petitioner in that 
the petitioner was denied in all proceedings before such 
authorities counsel of his own choice in violation of Articles 
27, 38, and 70, Uniform Code of Military Justice, 50 U. S. C. 
591, 613, and 657, and the Fifth and Sixth Amendments to 
the Constitution of the United States. 
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6. At the trial before the general court-martial in 
Korea, October 1, 1951, petitioner was represented by 
Lieutenant Colonel Lysle I. Abbott and First Lieutenant 
Wayne G. Williams, both United States Army, the regu¬ 
larly appointed military defense counsel and assistant 
military defense counsel, respectively. It was the duty of 
such defense counsel to represent the petitioner before 
the reviewing authority following his conviction and sen¬ 
tence by the general court-martial. Petitioner is advised 
and believes that neither the said Colonel Abbott nor the 
said Lieutenant Williams nor anyone else appeared on 
his behalf before the reviewing authority or otherwise 
made on his behalf any representations to the said review¬ 
ing authority. 

7. After the reviewing authority had approved the peti¬ 
tioner’s conviction and sentence and the proceedings were 
forwarded to Washington, D. C., for review, the petitioner 
notified the Department of the Army that civilian counsel 
of his own choice who would represent him before the re¬ 
viewing authorities in Washington would be Burr Tracy 
Ansell who has executed the petition herein. Thereafter, 
the said Burr Tracy Ansell attempted to represent the 
petitioner before the Board of Review, the United States 
Court of Military Appeals, and the President of the 
United States. He was denied any opportunity to repre¬ 
sent the petitioner before these authorities through 

4 the action of the Department of the Army in refus¬ 
ing to permit any conference between the petitioner 
and his civilian counsel except by mail or electronic means. 
This refusal was accomplished through holding the peti¬ 
tioner in Japan and preventing his return to the United 
States for the purpose of conferring with counsel, and by 
denying the petitioner’s counsel any assistance in trans¬ 
porting him to Japan for the purpose of such conference, 
although such facilities were fully available under the con¬ 
trol of the Department of the Army and would have been 
used by counsel without substantial cost to the Army. The 
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petitioner who is now 24 years of age has served as a 
private and corporal in the Army for the past seven years 
and has never had funds sufficient to defray the expense 
of having counsel travel by commercial means of transpor¬ 
tation between the United States and Japan. 

8. The Department of the Army at all times refused to 
permit civilian counsel for the petitioner to talk with or 
secure any information from one Walter L. Foster, an of¬ 
ficer or employee of the Army who was a principal prosecu¬ 
tion witness at the trial before the general court-martial 
which tried, convicted, and sentenced the accused. Instead, 
it directed the said Foster to decline to communicate to 
petitioner’s counsel any information concerning the 
events of the charged offenses for which the petitioner 
was tried, convicted, and sentenced. The said Foster was 
the first American to observe the scene of the charged 
offenses and the persons of the victims; he took the peti¬ 
tioner in custody shortly following the time of the Com¬ 
mission of the charged offenses; and he took an incrimi¬ 
natory statement or confession from the accused the day 
following the commission of the charged offenses which 
was received in evidence against the accused at the trial. 

5 9. The President was without jurisdiction to act 

in the said proceedings further in that he denied 
the petitioner a hearing before him in violation of Article 
71, Uniform Code of Military Justice, 50 U. S. C. 658, and 
the Fifth Amendment to the Constitution of the United 
States. 

10. The president was without jurisdiction to act in 
the said proceedings further in that, in confirming the 
conviction and sentence of the petitioner, he did not con¬ 
sider the entire record of the proceedings, he considered 
matters outside the record, and he received advice from 
his counsel and from the Pardon Attorney, Department 
of Justice, without notice to the petitioner. 



11. The effect of the above-stated conditions was to 
make the petitioner’s trial, conviction, sentence, and sub¬ 
sequent review proceedings a subterfuge for the denial of 
the petitioner’s statutory and constitutional rights. He 
has thus been denied the benefit of the provisions of the 
Uniform Code of Military Justice imposing a duty upon 
the reviewing authority, the Board of Review, the United 
States Court of Military Appeals, and the President of 
the United States “to review the convictions of courts- 
martial, to ferret out irregularities in the trial and to en¬ 
force the procedural safeguards which Congress deter¬ 
mined to guarantee to those in the Nation’s armed serv¬ 
ices.” By reason of the denial of these fundamental rights, 
he is entitled to release from the custody of the respond¬ 
ents. 

Wherefore, the petitioner prays: 

1. That a writ of habeas corpus issue out of this Court 
directed to Charles E. Wilson, Secretary of Defense, Rob¬ 
ert T. Stevens, Secretary of the Army, and Matthew B. 

Ridgway, Chief of Staff, United States Army, or 
6 some person or persons acting in their place and 
stead, requiring them to produce the body of the 
petitioner, John E. Day, Jr., forthwith before this Court, 
together with the cause of his detention. 

2. That in the alternative a rule to show cause why such 
writ should not issue directed to the said respondents he 
granted herein. 

3. That a hearing be had before this Court to inquire into 
and determine the legality of said detention and that, 
pending such hearing, said respondents, and each of them, 
be required to stay execution of the sentence of death 
against the petitioner until final determination of this 
petition. 

4. That, upon final hearing, the petitioner may be dis¬ 
charged from said custody. 
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5. For such other and further relief as to the Court 
may seem meet and proper. 

Burr Tracy Ansell 

Burr Tracy An sell 
712 Tower Building 
Washington 5, D. C. 

Attorney for Petitioner 

District of Columbia, ss: 

Burr Tracy Ansell, being first duly sworn deposes 
and says that he is attorney for John E. Day, Jr., the 
petitioner herein, and that he files this petition and has 
executed the same on behalf of the aforesaid John E. Day, 
Jr., and at his request; that he has read the fore- 
7 going petition by him subscribed; and that the mat¬ 
ters and things therein set forth of his own per¬ 
sonal knowledge are true and those alleged on informa¬ 
tion and belief he verily believes to be true. 

Burr Tracy Ansell 


Subscribed and sworn to before me this 10th day of 
August, 1954. 


Charlotte D. Kimball 
Notary Public, D. C. 
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• * • • 

Filed August 10, 1954 


Rule to Show Cause 

Upon consideration of the petition of John E. Day, Jr., 
for a writ of habeas corpus filed herein, and good cause 
appearing therefore, it is by the Court, this 10th day of 
August, 1954, 

Adjudged and Ordered, That Charles E. Wilson, Secre¬ 
tary of Defense, Robert T. Stevens, Secretary of the 
Army, and Matthew B. Ridgwav, Chief of Staff, United 
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States Army, be and they are hereby ordered and directed 
to appear before the Judge of said Court sitting in Mo¬ 
tions Court on the 1st day of September, 1954, at ten 
o’clock a.m. of said day, to show cause, if any they have, 
why a writ of habeas corpus should not be issued and the 
relief granted as prayed for in the aforesaid petition; pro¬ 
vided that a copy of this rule and of said petition be 
served upon the respondents herein 

9 It is further ordered that the said Charles E. 
Wilson, Secretary of defense, Robert T. Stevens, 

Secretary of the Army, and Matthew B. Ridgway, Chief 
of Staff, United States Army, or whoever, acting under 
their orders or the orders of any of them, shall have the 
custody or keeping of said John E. Bay, Jr., is hereby di¬ 
rected to stay execution of the sentence of death against 
the petitioner until the further order of the Court herein. 

Walter M. Bastian 
Judge 

10 Filed August 27, 1954 

Respondents Motion to Dismiss Petition for Writ of 

Habeas Corpus 

Come now the respondents, Charles E. Wilson, Secre¬ 
tary of Defense, Robert T. Stevens, Secretary of the 
Army, and General Matthew B. Ridgway, Chief of Staff, 
United States Army, by their attorneys, and move to dis¬ 
miss the petition filed herein because the petition dis¬ 
closes that this Court is -without jurisdiction to issue the 
writ and fails to state a basis upon which relief can be 
granted. 

Attached hereto and incorporated as integral parts of 
this motion to dismiss are certain documents (marked 
Exhibits A through I) showing that the conviction and 
sentence of the petitioner are not jurisdictionally defec¬ 
tive at any appellate or other stage of the court-martial 
proceedings had in his case. 


A 




The grounds upon which this motion is based are that: 

1. By Act of Congress, this District Court does not have 
jursidiction to consider an application for habeas corpus 
where, as here, the petition alleges that the petitioner is 
imprisoned in Japan which is outside the territorial con¬ 
fines of the District of Columbia. 

11 2. Each and every contention of the petitioner is 

wholly without merit and support in law, to-wit: 

a. The petition does not allege any requirement of law 
and there is no requirement of law that the regularly ap¬ 
pointed military defense counsel or assistant defense coun¬ 
sel in a court-martial case resulting in the conviction of 
an accused appear before the “reviewing” (convening) 
authority or otherwise make representations to such con¬ 
vening authority in behalf of the accused. It is not con¬ 
tended that the court-martial was without jurisdiction to 
try, convict and sentence the petitioner; and it appears 
that the court-martial had jurisdiction of the person and 
offense and had power to impose the sentence; that the 
action of the convening authority in approving the sen¬ 
tence was taken according to law after the record of trial 
had been reviewed by his staff judge advocate as required 
by law; and that the approved sentence is lawful (Ex¬ 
hibit A: Record of Trial and action of convening authori¬ 
ty; Exhibit B: Review of the Staff Judge Advocate). 

b. The petition does not allege any requirement of law 
and there is no requirement of law that the Government, 
at its own expense, transport a civilian appellate defense 
counsel from the United States to Japan or transport a 
convicted accused to the United States from the Far East 
Command where the offense was committed, the trial held 
and where his confinement was directed by the convening 
authority (Exhibit I: Department of the Army GCMO No. 
68), for the purpose of a conference between such counsel 
and the accused, or otherwise. In the absence of any such 
allegations in the petiiton or requirements of law, and it 
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fully appearing that at all stages of appellate review 
civilian and military appellate defense counsel could have 
had communication with the petitioner “by mail and elec¬ 
tronic means”, that the petitioner was ably represented at 
all stages of appellate review by civilian appellate defense 
counsel and by defense appellate counsel appointed by 
The Judge Advocate General at the request of the peti¬ 
tioner, there was no denial to the petitioner of counsel of 
his own choice, and the board of review and the 
12 United States Court of Military Appeals in decid¬ 
ing and adjudicating the case upon appeal there¬ 
fore acted with the full jurisdiction conferred upon them 
by law (Exhibit A-l: Request for Appellate Counsel ap¬ 
pointed by TJAG; Exhibit C: Appearance of Civilian 
Appellate Counsel; Exhibit D: Requests for Continuance, 
Assignments of Error before, and Decision of Board of 
Review; Exhibit E: Pleadings, briefs, motions for con¬ 
tinuance before and decision of Court of Military Appeals; 
Exhibit F: Correspondence of Civilian Appellate Counsel 
with Department of the Army and replies received by ci¬ 
vilian appellate counsel from Army officers and person¬ 
nel). 

c. There is no requirement of law that the Government, 
at its own expense, transport either counsel or the ac¬ 
cused for the purpose of a conference between counsel 
and the accused incident to action by the President of the 
United States on the court-martial sentence of the ac¬ 
cused ; nor is there any requirement of law for a “hearing” 
of a person convicted by court-martial or of his counsel 
before the President, or for a personal study of and con¬ 
sideration by the President of “the entire record of the 
proceedings”. Nor, in approving the sentence, is the 
President prohibited by law from receiving advice from 
his counsel and the Pardon Attorney of the Department of 
Justice or from considering matters outside the record 
(including letters for or against clemency or recommenda¬ 
tions for or against the approval of the sentence as con- 
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tained in briefs or letters or oral or written advices sub¬ 
mitted in behalf of or against the accused, or otherwise), 
with or without notice to the Petitioner (Exhibit F, supra, 
and Exhibit G: Brief filed by Civilian Appellate Counsel 
for consideration of the President, (Exhibit H: letter of 
Secretary of the Army to and action of the President). 

The petition does not allege or indicate what specific 
matters outside the record were considered by the Presi¬ 
dent, or what specific portions of “the entire record” were 
not considered by him. It appears that, in approving the 
sentence, the President acted according to the law (Ex¬ 
hibit H, supra). 

13 d. There is no requirement of law that a former 
prosecution witness, Walter L. Foster, must answer 
inquiries, written or oral, from an appellate defense coun¬ 
sel concerning such former witness’ previous testimony 
or knowledge of the crime; nor does the petition allege that 
there was no communication in fact between such counsel 
and said Foster, or that the failure of said Foster to di¬ 
rectly communicate with petitioner’s civilian appellate de¬ 
fense counsel was contrary to law, or that it in any way 
deprived any appellate review body of jurisdiction to de¬ 
cide and adjudge the case before it, or that a writ of 
habeas corpus should be granted because of the failure 
of said Foster to directly communicate with such defense 
counsel. In point of fact, civilian appellate defense coun¬ 
sel first sought to communicate with the said Foster in 
the interim between the initial decision of the Court of 
Military Appeals and the denial by that Court of Peti¬ 
tion for Rehearing (Exhibits E and G, supra). 

3. The petitioner does not allege or show that the ap¬ 
pellate review was inadequate to resolve the claims now 
urged in his petition or that he was denied an opportunity 
to raise these issues before the Board of Review or the 
United States Court of Military Appeals. Instead, the peti¬ 
tion indicates that all such matters, save and except those 
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alleged in paragraphs 9 and 10 of the petition, were 
available for resolution both by the Board of Review 
and the United States Court of Military Appeals had 
civilian appellate counsel chosen to so present them 
thereto. It does not appear that the failure or refusal 
of civilian appellate defense counsel to submit these 
matters to the Board of Review or to the United States 
Court of Military Appeals deprived those appellate bodies 
of jurisdiction over the case. In fact it appears that the 
events giving rise to the foregoing issues occurred long 
after the Board of Review had rendered its decision in 
the case, and that such issues were indirectly raised be¬ 
fore the Court of Military Appeals (Exhibits D and E, 
supra). 

14 4. Except for the allegations in paragraphs 9 
and 10 of the petition, all of the foregoing issues 

were raised by petitioner in his brief to the President 
who approved and ordered the sentence into execution 
(Exhibits G and H, supra). The allegations in said para¬ 
graphs 9 and 10 have been considered in paragraph 2c 
supra. 

Wherefore, the respondents respectfully pray that the 
order to show cause be discharged; that the petition be 
dismissed; that the stay of execution heretofore ordered 
by this Court be vacated; and that the petitioner take 
nothing by his petition or these proceedings. 

Leo A. Rover 

Leo A. Rover 
United States Attorney 

• *#*•••••* 

15 Filed September 9, 1954 

Order 

This cause having come on for consideration upon a 
petition for a writ of habeas corpus, the rule to show 
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cause why a writ of habeas corpus should not issue, the 
respondents’ motion to dismiss and evidentiary exhibits 
attached thereto, and oral argument having been had 
thereon in open Court, and it appearing that the Court 
lacks jurisdiction to issue the Writ of Habeas Corpus 
it is by the Court this 9th day of September, 1954, 

Ordered, that the respondents’ motion to dismiss be and 
it is hereby granted, that the order to show cause be dis¬ 
charged, and the petition be dismissed, and it is 
Further Ordered, that the stay of execution hereto¬ 
fore ordered by this Court shall remain in effect until the 
Petitioner shall perfect his appeal to the United States 
Court of Appeals but in any event not to exceed 60 days 
from the date of the docketing of this order. 

H. A. SCHWEINHAXJT 
Judge 

• *#*••••*• 

16 Filed October 8, 1954 

Notice of Appeal 

• #**•**•*• 

Notice is hereby given this 8th day of October, 1954, 
that John E. Day, the petitioner herein hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the order of this Court entered on the 9th 
day of September, 1954, dismissing the petition. 

Burr Tracy Ansell 
Burr Tracy Ansell 
Attorney for Petitioner 

• #«••••••• 
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REPLY BRIEF FOR APPELLANT 


STATEMENT OF CASE 

On August 10, 1954, the appellant, alleging that he was 
* then illegally detained in Japan under sentence of death, 

filed a petition for the writ of habeas corpus in the United 
States District Court for the District of Columbia (App. 
2-7). The District Court dismissed the petition on the 
ground that the Court lacked jurisdiction to issue the 
writ (App. 12-13). This appeal, then presenting the single 
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issue of jurisdiction, followed on October 8, 1954 (App. 
13; Appellant’s Brief, Flyleaf). 

In 1955, following the appeal herein, appellant was 
transferred from Japan to the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, where he has been 
thereafter and is now confined in the custody of an agency 
of the Army under the directive control of the appellees 
herein. Subsequently, he filed a petition for the writ of 
habeas corpus in the United States District Court for the 
District of Kansas. 1 After hearing, the District Court for 
the District of Kansas (hereinafter the Kansas District 
Court) entered an order discharging the writ theretofore 
issued and remanding the appellant to the custody of the 
Commandant, United States Disciplinary Barracks, Fort 
Leavenworth. On appeal, the United States Court of 
Appeals for the Tenth Circuit affirmed the order, 2 and the 
Supreme Court thereafter denied the appellant’s petition 
for a writ of certiorari. 3 

Appellees argue that the United States District Court 
for the District of Columbia (hereinafter the District of 
Columbia District Court) properly dismissed the appel¬ 
lant’s petition for the writ of habeas corpus for lack of 
jurisdiction. 4 Appellees contend, however, that the said 
dismissal should in any event be affirmed on the ground 
that, by reason of the petition for the writ of habeas corpus 

1 The allegations of the appellant's prior petition for the writ of habeas 
corpus filed in the United States District Court for the District of Columbia 
were incorporated therein without substantive change (Appellees’ Brief, p. 2, 
fn. 2). 

2 Day v. Davis, 235 F. 2d 379 (10th Cir. 1956). 

3 Bay v. Davis, — U. S. —, 1 L. ed. 2d 81 (1956), rehearing denied — U. S. 
—, 1 L. ed. 2d 120 (1956). 

■» By ignoring the requirement of Buie 17(e)(1)(b) of the Rules of this 
Court that the statement of the questions presented be expressed in the terms 
and circumstances of the case, the appellees have created the appearance of 
questions respecting both jurisdiction and judicial discretion differing mate¬ 
rially from those actually presented. 


filed by the appellant in the Kansas District Court 
long after the commencement of the appeal herein, the 
appellant’s first petition for the writ of habeas corpus has 
been rendered “repetitious,” and that he has “actually 
obtained in another Federal Court the review sought here 
* * *” (Appellees’ Brief, pp. 3, 4). Neither contention is 
well-founded. 


SUMMARY OF ARGUMENT 

I 

It is established that access to the United States Dis¬ 
trict Court for the District of Columbia may be had for 
habeas corpus by a citizen-soldier detained abroad by the 
military in violation of his fundamental rights. Jurisdic¬ 
tion, once acquired under these circumstances, is not lost 
by the petitioner’s return to the United States. 

n 

Following the appeal herein, appellant was returned 
from Japan to Kansas. He thereafter filed a petition for 
the writ of habeas corpus in the district of his confinement. 
Notwithstanding the refusal of the Kansas District Court 
to discharge him, this Court should reverse the order 
of the District of Columbia District Court and remand the 
cause for further proceedings. The doctrine permitting 
a court, in the exercise of sound judicial discretion, to 
accord controlling weight to a prior refusal to discharge 
is inapplicable in the circumstances of this case. Secondly, 
new issues raising vital questions of violation of funda¬ 
mental rights, not presented to or considered by any Fed¬ 
eral court, are here present. Thirdly, and in any event, 
the circumstances of the case are such as to preclude the 
giving of controlling weight to the refusal to discharge 
the appellant. 


I 



ARGUMENT 

I 

THE DISTRICT OF COLUMBIA DISTRICT COURT ERRED IN 
DISMISSING THE PETITION FOR THE WRIT OF HABEAS 
CORPUS FOR LACK OF JURISDICTION. 

This appeal, when taken, presented the single question 
of whether, in the circumstances of the case, the District 
of Columbia District Court erred in dismissing the appel¬ 
lant’s petition for the writ of habeas corpus for lack of 
jurisdiction (Appellant’s Brief, Flyleaf). From events 
occurring thereafter have emerged other issues (Section 
II, infra). Appellant has twice been met with suggestions 
of mootness, 5 and now faces still another argument. The 
initial question, however, remains to be decided. It is one 
neither difficult of resolution nor of first impression in 
this Court. 

This Court has but recently passed on the question with 
such clarity as to obviate extended argument in this direc¬ 
tion. In Cozart, et al. v. Wilson, — U. S. App. D. C.— 
(No. 13261, decided July 12, 1956), 236 F. 2d 732,® mem¬ 
bers of the armed forces of the United States, alleging 
themselves to be unlawfully restrained in Japan by an 
agency of the Marine Corps under the directive control 
of persons within the jurisdiction of the United States 
District Court for the District of Columbia, filed a peti¬ 
tion in that Court. In rejecting the same contention re¬ 
specting lack of jurisdiction advanced by appellees herein, 

5 See Appellees’ Motion to Dismiss or Affirm; Appellees’ Suggestion of 
Mootness. 

c Certiorari granted, the Judgment of this Court vacated, and the case re¬ 
manded with directions to dismiss the petition as moot, — U. S. —, 1 L. ed. 2d 
82 (1956). The Solicitor General of the United States, in a Memorandum 
Suggesting That The Cause Is Moot filed in the Supreme Court September 18, 
1956, in Cozart v. Wilson , No. 300, October Term, 1956, advised the Supreme 
Court that none of the petitioners was then being detained. One petitioner, 
Cozart, had been transferred to the United States for re-assignment and tho 
others had been discharged from the service. 
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this Court, speaking through Chief Judge Edgerton, said 
(236 F. 2d at 733): j 

"We agree with the District Court that it had jur¬ 
isdiction of the petition for habeas corpus. We de- ! 
cided in Eisentrager v. Forrestal, 1949, 84 U. S. App. j 
D. C. 396,174 F. 2d 961, that persons held by the United ! 
States Army in Germany could maintain habeas corpus | 
proceedings in the District of Columbia. In that respect 
the Eisentrager case has not been overruled. The 
Supreme Court reversed our judgment, but on other 
grounds. Johnson v. Eisentrager, 1950, 339 U. S. 763, 

70 Sup. Ct. 936, 94 L. ed. 1255. We afterwards as¬ 
sumed the presence of jurisdiction, in accordance with I 
the Eisentrager principle, in Rubenstein v. Wilson, 
1954, 94 U. S'. App. D. C. 152, 212 F. 2d 631 • • * 

In the premises, the error of the United States District \ 
Court for the District of Columbia is plain. The appel- i 
lant deems it necessary to add only that the question is j 
not simply “what jurisdiction Congress conferred and in- I 
tended to confer upon the District Court * * *” (Appel- i 
lees’ Brief, p. 6). 7 For, if the Congress, in enacting 28 j 
U. S. C. Section 2241(a), has denied the privilege of the j 
writ of habeas corpus to an American citizen unlawfully \ 
deprived of liberty by the military authorities without the j 
territorial jurisdiction of any Federal District Court, that I 
section is unconstitutional, and the Constitution supplies 
the omission. Eisentrager v. Forrestal, supra . 

Appellees urge, however, that the appellant having J 
“ elected” to seek his freedom in Kansas, the District of 
Columbia Courts have “lost” any jurisdiction which those 
Courts may have had (Appellees’ Brief, p. 7). This 
contention is devoid of merit. 

The District of Columbia District Court acquired juris¬ 
diction in this matter upon the filing of appellant’s peti¬ 
tion for the writ of habeas corpus in that Court. His sub- 

7 The appellees’ argument respecting “self-created territorial jurisdiction” 1 
is specious. 
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sequent removal from Japan to Kansas did not rob the 
District of Columbia District Court of jurisdiction where 
the persons under whose directive power he is confined 
remain within reach of the process of that Court. Ex 
parte Endo, 323 U. S. 283, 304-307 (1944); United States 
ex rel. Circella v. Neelly, 115 F. Supp. 615 (D. C. N. D. HL 
1953), affirmed sub nom. United States ex rel. Circella v. 
Sahli, 216 F. 2d 33 (7th Cir. 1954), certiorari denied 348 
U. S. 964 (1955); Ex parte Catanzaro, 138 F. 2d 100 (3d 
Cir. 1943), certiorari denied 321 U. S. 793 (1944); Passic v. 
State , 98 F. Supp. 1015 (D. C. E. D. Mich. 1951). What¬ 
ever mav have been done to the appellant between his 
application to the District of Columbia District Court and 
the present time does not diminish or otherwise adversely 
affect any rights he may have through his application to 
that Court and does not rob it of jurisdiction. Any other 
result would lead to the intolerable conclusion that a habeas 
corpus proceeding could be easily frustrated. Ex parte 
Flick , 76 F. Supp. 979 (D. C. D. C. 1948). 

Appellant, by “electing” to test the legality of his de¬ 
tention in the courts of another district to which appellees 
chose to transfer him following the appeal herein, has 
lost no rights. See United States ex rel. Circella v. Neelly , 
supra.. Because he then had no other choice, in 1954 he 
sought habeas corpus in the District of Columbia District 
Court. That Court dismissed his petition, and he was forced 
to appeal. While his appeal was pending, he was brought 
within the territorial jurisdiction of another District Court. 
Because to do so afforded him not only the most expedi¬ 
tious but, if the District of Columbia District Court were 
correct, the only opportunity for freedom from unlawful 
detention, he pursued the additional remedy made available 
to him. To say that this constituted an “election” or 
worked a loss of jurisdiction would be to unduly narrow 
the protection of the writ of habeas corpus. The appel¬ 
lant submits that his pursuit of the additional remedy ac¬ 
corded him did not deprive him of the right to completion 
of prior proceedings initiated in the District of Columbia 
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District Court, but is at most a factor to be weighed and 
evaluated in completing such prior proceedings. 

The answer, then, is clear. The District of Columbia 
District Court had and, therefore, has upon remand to it 
for further proceedings, jurisdiction to entertain the ap¬ 
pellant’s petition for the writ of habeas corpus. 

n 

THE ORDER OF THE DISTRICT COURT DISMISSING THE 
APPELLANTS PETITION FOR THE WRIT OF HABEAS 
CORPUS SHOULD BE REVERSED AND THE CAUSE RE¬ 
MANDED TO THE DISTRICT COURT FOR FURTHER PRO¬ 
CEEDINGS. 

Following the appeal herein, appellant was returned 
from Japan and confined in Kansas in the custody of an 
agency of the Army under the directive control of the 
appellees herein. On October 13, 1955, he filed a petition 
for the writ of habeas corpus in the Kansas District Court 
in which were incorporated, without substantive change, 
the allegations of his prior petition filed in the District of 
Columbia District Court. The Kansas District Court, after 
hearing, refused to discharge the petitioner. On appeal, 
this refusal w r as affirmed, and certiorari was denied. 8 

From these circumstances, appellees argue that the ap¬ 
pellant’s petition in the District of Columbia District Court 
is repetitious and, therefore, that this Court should ignore 
the jurisdictional question by according controlling weight 
to the refusal to discharge him in the “former proceed¬ 
ing” (Appellees’ Brief, p. 4). It is respectfully submitted 
that the position of the appellees is, on the facts of this 
case, untenable, and that this Court should reverse and 
remand for further proceedings. 9 

8 Pages 1-2, supra. 

9 Appellees do not assert that appellant is no longer confined under the 
directive power of the appellees and, by necessary implication, concede that 
orders directed to them would be complied with in all respects. See Ex parte 
Endo, 323 U. S. 2S3, 304-307 (1944); Rule 29(a), Rules of the United States 
Court of Appeals for the District of Columbia Circuit. 
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The writ of habeas corpus is “the best and only suf¬ 
ficient defense of personal freedom.’ 9 In re Rosier, 76 
App. D. C. 214, 221, 133 F. 2d 316, 323 (1942). It has long 
been the judicial method of lifting unlawful restraints upon 
personal liberty. Because it is the writ of freedom, the 
doctrine of res judicata has never extended to a decision on 
habeas corpus refusing to discharge a petitioner, Waley 
v. Johnston, 316 U. S. 101 (1942), and a person restrained 
of his liberty may make repeated applications, on the same 
or different grounds, for the writ. Salinger v. Lois el, 265 
U. S. 224 (1924). 

This privilege, however, led in some instances to abuse 
of the writ of habeas corpus. Dorsey v. Gill, 80 U. S. App. 
D. C. 9, 148 F. 2d 857 (1945), certiorari denied 325 U. S. 
890 (1945). To alleviate the danger thus created, the 
courts annunciated the doctrine that a refusal to discharge 
the petitioner on a prior application may be considered 
and, in some circumstances, given controlling weight when 
a later application is before a court. Salinger v. Loisel, 
265 U. S. 224 (1924). The circumstances are inappropriate, 
and the refusal to discharge of no effect, here. 

Appellants position is three-fold. He contends that on 
the facts of this case, the doctrine permitting consideration 
of a refusal to discharge on a prior application is inappo¬ 
site; that the presence of new issues also prevents its in¬ 
vocation ; and, in any event, that the refusal of the Kansas 
District Court to discharge him should not be given con¬ 
trolling weight. 

First: The rule permitting a court to consider a refusal 
to discharge a petitioner on a prior application rests upon 
recognition of the possibility of abuse of the Great Writ 
through repetitious applications. A court, through the 
exercise of sound judicial discretion, may protect itself 
from a pertinaceous petitioner. United States ex rel. 
Gregoire v. Watkins, 164 F. 2d 137 (2d Cir. 1947). Denial 
1 to a petitioner who is not pertinaceous of the right to be 
heard on claims of violation of fundamental rights is not, 
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however, the exercise of sound judicial discretion. Where 
the reason for the rule is lacking, the rule fails. Appel¬ 
lant’s petition in the District of Columbia District Court is 
not a repetitious application, nor was his petition in the 
Kansas District Court prior in point of time. In fact, the 
converse is true. This, therefore, is not an instance of 
repetitious application by a pertinaceous petitioner. Ap¬ 
pellant seeks no more than a hearing in the District of 
Columbia District Court where his first petition was filed, 
and wrongfully dismissed for lack of jurisdiction. It is re¬ 
spectfully submitted that in these circumstances, he is en¬ 
titled to no less, and that no consideration should be given 
to events occurring after such wrongful dismissal. 

Second: If appellant’s petition in the District of Colum¬ 
bia District Court be regarded as a second application, 10 
the refusal of the Kansas District Court to discharge him 
should not be given controlling weight. A refusal to dis¬ 
charge a petitioner can have no bearing or weight on the 
disposition to be made of new issues raised. Price v. 
Johnston , 334 U. S. 266, 289 (1948). Appellant concedes 
that his petition in the Kansas District Court incorporated 
the substance of the allegations of his prior petition in the 
District of Columbia District Court. There are, however, 
other grounds not set forth in either petition which render 
unjust and unlawful the detention and imprisonment of the 
appellant and which, should this Court remand the cause 
to the District Court, the appellant intends to present to 
that Court. 11 

10 Appellant ’3 petition in the Kansas District Court was filed 1 year, 2 months 
and 3 days after his application to the District of Columbia District Court. 
Accordingly, it can bo called a “prior application” only in the narrow sense 
that a hearing was had in Kansas but has until now been denied in the Dis¬ 
trict of Columbia. 

11 The officer possessing court-martial jurisdiction over the appellant was 
the Commanding General, Eighth Army (Sec Appendix A, Par. 6). The con¬ 
vening authority of the court-martial which tried, convicted and sentenced 
him was the Commanding General, I Corps (Appendix A). The general court- 
martial which tried, convicted and sentenced the appellant was without juris¬ 
diction in that the convening authority lacked court-martial jurisdiction over 


These are crucial issues affecting vital rights. They go 
directly to the issue of jurisdiction over the person. They 
have never been considered by any Federal Court. They 
cannot adequately be considered by this Court in the pres¬ 
ent state of the record. They are issues which should be 
determined by the District of Columbia District Court, and 
ones on which the appellant is entitled to be heard. “Ap¬ 
pellate courts cannot make factual determinations which 
may be decisive of vital rights where the crucial facts have 
not been developed.’’ Price v. Johnston, 334 U. S. 266, 291 
(1948). 

Nor can it successfully be maintained that these issues 
cannot now be raised. If for some reason appellant was 
previously unable to assert all his rights, or was unaware 
of the significance of relevant facts, it is neither necessary 
nor reasonable to deny him all opportunity of obtaining 
judicial relief. To hold otherwise would be to hold that a 
man unlawfully imprisoned must be nonetheless put to 
death. It would also mean that if argument, though valid, 

appellant under the Uniform Code of Military Justice, 50 U.S.C. Sections 551 
et seq., for the reasons (a) that the Commanding General, Eighth Army, hav¬ 
ing court-martial jurisdiction over appellant had no power to transfer such 
jurisdiction to his subordinate commanding I Corps (Article 22, Uniform 
Code of Military Justice, 50 U.S.C. Section 586); (b) that the Commanding 
General, Eighth Army, had no power to transfer such court-martial jurisdic¬ 
tion to his subordinate without reason therefor appearing in the record (Arti¬ 
cle 22, supra); and (c) in any event, that the Commanding General, Eighth 
Army, did not transfer such court-martial jurisdiction to the convening au¬ 
thority. The record in the latter respect is particularly clear. Colonel Chester 
D. Silvers, Staff Judge Advocate of the Eighth Army, without participation 
therein or knowledge thereof on the part of the Commanding General, Eighth 
Army, purported to do so (Appendix A). Colonel Silvers’ action was contrary 
to the provisions of the Uniform Code of Military Justice and Paragraph 
35(a), Manual for Courts Martial, 1951. It was a nugatory attempt to exer¬ 
cise, for the Commanding General, Eighth Army, power which was non-dele- 
gable. See United States v. Roberts, 7 USCMA 322, 22 CMS 112 (1956); 
United States v. Greenvcalt, 6 USCMA 569, 20 CMR 285 (1955) ; United States 
v. Williams, 6 USMCA 243, 19 CMR 369 (1955). 

Also involved is a denial of equal protection of the laws guaranteed by the 
Fifth Amendment to the Constitution of the United States. See United States 
v. Day, 2 USCMA 416, 9 CMR 46 (1953), and compare with United States v. 
Snyder, 6 USCMA 692, 21 CMR 14 (1956). 
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be omitted, the right to show the injustice and illegality of 
the imprisonment would be gone forever. This is a too 
narrow view of the great and beneficent writ of liberty. 
In the words of Judge Stephens, dissenting in Price v. j 
Johnston, 161 F. 2d 705 (9th Cir. 1947), reversed 334 U. S. ; 
266 (1948), “It will be a very serious blow to the great writ ; 
if it is ever authoritatively decreed that one deprived of j 
his liberty has but one shot for his freedom.” Where an j 
additional ground urged would, if substantiated, entitle a i 
petitioner to a discharge, it should be considered on its I 
merits, whatever the explanation of the omission to present i 
it earlier. McDonald v. Jolvnston, 62 F. Supp. 830 (D. C. ! 
Cal. 1945), reversed on other grounds, 157 F. 2d 275 (9th j 
Cir. 1946), certiorari denied 329 U. S. 795 (1946). ! 

i 

Third: In any event, a refusal to discharge on one peti- j 
tion for the writ of habeas corpus is but an element to be j 
evaluated when another application for the writ is under j 
consideration. The weight to be given the refusal is to be j 
determined in the exercise of sound judicial discretion, I 
guided and controlled by a consideration of whatever has 
a bearing on the propriety of the discharge sought. Satin - I 
ger v. Loisel, 265 U. S. 224 (1924). In the case at bar, the 
refusal to discharge is so outweighed by other matters as 
to lack any, much less controlling, effect. 

On a second petition for the writ of habeas corpus rais¬ 
ing like issues, the prior refusal may, in appropriate cir¬ 
cumstances, be given controlling weight. A new investiga- i 
tion and a new ruling, however, are not foreclosed. Price 
v. Johnston, 334 U. S. 266 (1948). The Supreme Court’s; 
approval of the procedure whereby a Federal judge “might 
refuse a writ where application for one had been made to 
and refused by another Federal judge” is premised upon 
the opinion of the second judge “that in the light of the; 
record, a satisfactory conclusion has been reached.” Brovyn 
v. Allen, 344 U. S. 443, 463 (1953), rehearing denied 345 
U. S. 946 (1953); see also 28 U.S.C. Section 2244. The 
court or judge last appealed to may, and at least to this 
extent should, exercise an independent judgment, since the 
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primary purpose of the writ of habeas corpus is to assure 
that no person is unlawfully restrained of his liberty. 

On the appellant’s petition as it now* stands, the dismissal 
below should be reversed. Even w’here the prior and the 
later petition are based on identical allegations, the second 
application should be examined on its merits if the peti¬ 
tioner, at the time of the first petition, w’as not in a posi¬ 
tion effectively to urge the grounds relied on. Price v. 
Johnston, 334 U. S. 266, 291 (1948). This factor is perti¬ 
nent in determining wrhether the cause should be remanded 
for further proceedings, both per se and also in conjunc¬ 
tion with the relevant factor of the fullness of the consid¬ 
eration given these grounds by the Kansas District Court. 
Salinger v. Loisel, 265 U. S. 224 (1924). 

One of the grounds relied upon is that the appellant was 
denied the assistance of counsel before the convening au¬ 
thority (App. 3-4) and the effective assistance of counsel 
during subsequent proceedings before the Board of Review’, 
the United States Court of Military Appeals, and the Presi¬ 
dent of the United States (App. 4-5). The appellant, repre¬ 
sented in Kansas by new’ counsel and not by counsel w’ho 
attempted to represent him in such review’ proceedings, 
was in no position effectively to urge these grounds. 
A fortiori, a full consideration of these grounds by the 
Kansas District Court was impossible. 

Finally, it is rarely, if ever, that a later petition for the 
w’rit of habeas corpus may be dismissed as a matter of 
course on the ground of refusal of discharge on like allega¬ 
tions. See Chessman v. Teets, 350 U. S. 3 (1955); McDon¬ 
ald v. Johnston, 62 F. Supp. 830 (D. C. Cal. 1945), reversed 
on other grounds 157 F. 2d 275 (9th Cir. 1946), certiorari 
denied 329 U. S. 795 (1946). The w’rit of habeas corpus 
would cease to be the writ of freedom if, by incomplete or 
defective presentation on, or wrongful denial of, one peti¬ 
tion, a prisoner’s right to test the legality of his detention 
w’ere exhausted. The Great Writ is not so rigid. A failure 
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to make the merits of a claim clear to one court should not, 
and will not, justify a refusal by another court to examine 

* and consider a second petition. 

These considerations have singular relevancy here. Ap¬ 
pellant is under sentence of death. Serious question as to 

* deprivation of Constitutional rights exists and has not been 

> answered. 1 - His best and only sufficient opportunity for 

freedom lies in the District of Columbia District Court. 
Affirmance of the erroneous dismissal below on the ground 

* urged by appellees would create the real possibility, if not 

> the probability, that the appellant might go to his death 
claiming entitlement to freedom on grounds never consid¬ 
ered on their merits by a Federal Court. 13 It is impossible 

► to say, in these circumstances, that “a satisfactory conclu¬ 
sion has been reached/ ’ Brown v. AUen, 344 U. S. 443, 463 
(1953), or that such a conclusion would be reached by af- 

i y firmance of the dismissal below. 

CONCLUSION 

The United States District Court for the District of Co¬ 
lumbia erred in dismissing the petition for the writ of 
habeas corpus for lack of jurisdiction. The order of the 
District Court should be reversed and the cause remanded 
to the District Court for further proceedings. 

k Respectfully submitted, 

Guy Emery 

* Harry E. Wood 

Attorneys for Appellant 

Axsell and Ansell 

v Of Counsel 

* 12 In addition to the matters discussed herein, see United States v. Day, 
2 USCMA 416, 9 CMR 46 (1953), where the late Judge Brosman, dissenting, 
pointed out that clear prejudicial error was committed in this case. See also 
the remarks of Chief Judge Mellott, United States District Court for the Dis¬ 
trict of Kansas (Appendix B). 

13 The appellant would undoubtedly be met, upon a new petition for the writ 
of habeas corpus, with tho argument of repetitiousness and abuse of the writ. 
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APPENDIX A 

Commonwealth op Virginia ) 

\ Q* Q § 

County of Arlington ) 

The undersigned, Chester D. Silvers, Colonel, JAGC, 
0-39564, after being duly sworn, deposes and states as 
follows: 

1. I was Staff Judge Advocate of the Eighth Army in 
Korea from about 10 July 1950 to 4 November 1951. 

2. Trial in the instant case was held on 1 October 1951. 
The offenses which are the subject of the instant case were 
alleged to have been committed on 23 December 1950. 

3. Lieutenant General Walker was Commanding General 
of the Eighth Army in Korea until 23 December 1950, 
on which date he was killed in an accident. Within a few 
days thereafter General Ridgway (then Lieutenant Gen¬ 
eral) assumed command of the Eighth Army, and remained 
in command until the end of May, 1951. On 1 June 1951 
General Van Fleet (then Lieutenant General) assumed 
command of the Eighth Army. 

4. The military situation during the period pertinent to 
the instant case was generally as follows: The Chinese 
Communists entered the vrar in the fall of 1950. On 23 
December 1950 the United Nations forces were withdraw¬ 
ing from Seoul. The withdrawal from Seoul was com¬ 
pleted on 4 January 1951. Our forces did not reenter Seoul 
until mid-March 1951. 

5. After the recapture of Seoul, I Corps Headquarters 
was located in the vicinity of that city, and Eighth Army 
Headquarters vras located in Taegu; Taegu is about 175 
miles southeast of Seoul. 

6. The accused in the instant case was a member of the 
69th Transportation Truck Battalion. That unit was 
placed under I Corps for operational control, and had its 
headquarters in the I Corps area of responsibility. The 
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initial charges were forwarded to Headquarters, Eighth 
Army, because basically the battalion was an Army unit 

7. On 27 June 1951 I prepared and caused to be sent 
to the Commanding General, I Corps, an indorsement, bear¬ 
ing the Command Line of Lieutenant General Van Fleet, 
stating the following, in reference to the instant case: 

“In view of the circumstances, it is requested that 
your headquarters exercise disciplinary jurisdiction in 
subject case.” 

The symbol “KJA” in the heading of this indorsement 
was the office symbol for letters sent from my office. The 
initials “CDS” in the upper right corner of this indorse¬ 
ment are mine. 

8. It was considered desirable to have I Corps exercise 
disciplinary jurisdiction in this case as I Corps Head¬ 
quarters was located near Seoul, and Seoul was the situs 
of the offenses and the location of several key witnesses. 
It was believed that if the case reached the court-martial 
stage, the proceedings would be facilitated by trial in the 
Seoul area. This was the only reason for the request that 
the Commanding General of I Corps exercise disciplinary 
jurisdiction. 

9. The forwarding of charges, as was done in this case, 
was a standing operating procedure within the Eighth 
Army, designed to facilitate the orderly and expeditious 
administration of military justice. I did not consult either 
General Van Fleet or Major General O’Daniel in respect 
to this transaction. 


10. Neither General Van Fleet nor myself had any per¬ 
sonal interest in the outcome of this case. General Van 
Fleet had no contact with this case. 

11. Further deponent sayeth not. 

/s/ Chester D. Silvers 
Chester D. Silvers 
Colonel, JAGC 
0-39564 

Sworn to before me this 8th day of June 1953. 

/s/ Joseph L. Chalk 
Joseph L. Chalk 
Major JAGC 
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APPENDIX B 

Extract From Transcript of the Court's Remarks at the Con¬ 
clusion of 2174-H. C„ John E. Day v. Colonel James W. 
Davis, Commandant, U. S. Disciplinary Barracks, Fort 
Leavenworth, Kansas, on November 18, 1955. 

The Court : Counsel for both sides, with commendable 
thoroughness and logic have presented their theories and 
arguments in this case. I cannot refrain from expressing 
to you that personally I am somewhat inclined to take 
the basic view expressed by Judge Brosman in his dissent¬ 
ing opinion and to that extent would feel that the correct¬ 
ness of the view taken by the majority in this Court of 
Military Appeals opinion in the Day case is of questionable 
soundness. Certainly malice aforethought, premeditation, 
are not words completely understood by non-lawyers, 
maybe not even by all lawyers, I don’t know. But, as I 
suggested earlier, the mere fact that one little District 
Judge might feel that these Judges of this almost a Su¬ 
preme Court as far as military matters are concerned were 
erroneous, I have considerable doubt that it would justify 
this Court in reaching out in habeas corpus with the limited 
jurisdiction which this court recognizes that it has and 
granting any order under this application for a writ. 

I am also somewhat concerned, though not so positive 
in my own views, as to the possibility there may have 
been at least more to be desired in the proof of what 
lawyers and courts refer to as the corpus delicti. But 
while there may not have been positive medical testimony 
which in a trial ordinarily would be available, the doctor 
has traced the course of the bullet and seen where it has 
penetrated a vital organ or an artery which causes a 
bleeding to death, frequently it is testified to in establish¬ 
ing corpus delicti generally. I would be inclined to agree 
with the majority on that phase of the matter, with the 
visible wounds apparent on the body of the deceased, and 
with the connecting evidence showing a discharge of the 
bullets by this defendant, and while the evidence in that 
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connection has not been called to my attention, I assume it 
is ample. But here is a man who dealt considerably with 
dead bodies, really two of them, the one he saw 24 hours 
later and ordered it buried may not have been worth much 
in proving the corpus delicti, but certainly the other one 
did. His background of experience undoubtedly, I think, 
qualified him to express an opinion that the body being 
examined by him was dead. As to how long the blood would 
continue to ooze out of a body in that situation, I have no 
firsthand infonnation. I would suppose there would be 
some oozing for at least some period of time. 

While Mr. Davis’s argument and presentation may have 
some features of novelty, the Court is disposed to believe 
that he has correctly analyzed the decisions of the courts 
in connection with the powers of this Court in habeas 
corpus, and I think the same thing is true as to counsel 
for the Government. But this Court can’t find as a fact 
that there has been such a denial of constitutional rights, 
so far as this defendant is concerned, as to amount to a 
denial of his constitutional rights or to authorize this Court 
to direct his release under this writ of habeas corpus. 
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QUESTIONS PRESENTED 


Appellant, a soldier in the United States Army, was convicted 
by a General Court-martial in Korea of premeditated murder 
and sentenced to death. After complete military review and 
approval of the sentence by the President of the United States, 
and while confined in Japan, appellant filed a petition for a 
writ of habeas corpus in this jurisdiction. His principal allega¬ 
tion was that during review proceedings he was only able to 
consult counsel by electronic means and therefore was denied 
effective assistance. During the process of the instant action, 
appellant was transfered from Japan to Kansas, where he filed 
an identical petition for a writ of habeas corpus in the United 
States District Court for the District of Kansas. Appellant 
sought and received a stay of the proceedings in the instant 
appeal, pending the completion of judicial proceedings insti¬ 
tuted in Kansas. In affirming the denial of the writ by the Dis¬ 
trict Court in Kansas, the Tenth Circuit Court of Appeals ex¬ 
haustively examined the entire proceedings involved and re¬ 
jected appellant’s contentions, including the contention of the 
ineffective assistance of counsel on review. In the opinion of 
the appellees the questions presented are: 

1. Does the United States District Court for the District of 
Columbia possess extraterritorial jurisdiction in a habeas corpus 
proceeding? 

2. Need the foregoing question be reached in the instant ap¬ 
peal where appellant’s substantive allegations have been ex¬ 
haustively considered and ruled on adversely to appellant in 
the Federal District of his incarceration? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12476 

John E. Day, appellant 

v. 

Charles E. Wilson, et al., appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF AND APPENDIX FOR APPELLEES 

COUNTERSTATEMENT OF THE CASE 1 

Appellant, an enlisted member of the United States Army 
convicted by a General Court-martial in Korea of premediated 
murder and sentenced to death, filed a petition for a writ of 
habeas corpus in the United States District Court for the Dis¬ 
trict of Columbia while he was confined in Japan by the Army 
after the review of his case by The United States Court of Mili¬ 
tary Appeals and approval of his sentence by the President of 
the United States (Appendix). Appellant’s principal conten¬ 
tion was that he was denied effective assistance of counsel dur¬ 
ing the review proceedings (J. A. 3-5). 

A motion to dismiss the petition was filed and attached 
thereto, and incorporated therein was a series of exhibits indi¬ 
cating that the military proceedings were lawful and not juris- 
dictionally defective (J. A. 8). It appeared therein that ap¬ 
pellant received effective assistance of counsel at the trial and 

1 A complete statement of the facts and review is set forth in Day v. 
Davis, 235 F. 2d 379 (see Appendix herein), and the decision of the United 
States Court of Military Appeals, 2 U. S. C. M. A. 416, 9 C. M. R. 46 (1953). 

( 1 ) 
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his petition does not claim otherwise. Appellant’s principal 
contention in his petition was that he was denied effective as¬ 
sistance of counsel during the review of the court-martial pro¬ 
ceedings. The District Court granted appellees’ motion to dis¬ 
miss on jurisdictional grounds, having considered all matters 
of record and oral argument (J. A. 12). This appeal followed 
(J. A. 13). 

Subsequently, appellant was returned from Japan to Fort 
Leavenworth, Kansas, where he again petitioned for a writ of 
habeas corpus (Day v. Davis, D. Kan. No. H. C. 2174). 2 Ap¬ 
pellant then moved for, and was granted a stay in this appeal 
until thirty days after the final disposition on appeal of the 
Kansas proceeding. In June 1956, the Court of Appeals for 
the Tenth Circuit affirmed the denial of the writ of habeas 
corpus (appendix) 3 and the Supreme Court denied further ac¬ 
tion therefrom. 

Thereafter, appellees filed a “suggestion of mootness” with 
this Court, which was denied without prejudice to the inclu¬ 
sion of such matter in appellees’ brief. 

STATUTES INVOLVED 

Title 28, United States Code § 2241 provides that: 

Writs of habeas corpus may be granted by the Su¬ 
preme Court, any justice thereof, the district courts and 
any circuit judge within their respective jurisdic¬ 
tions. * * * 

SUMMARY OF ARGUMENT 

I 

This Court, in the review of a habeas corpus proceeding, 
may act in accordance with any applicable alteration of law 

3 A copy of the petition filed in Kansas was attached to the subsequent 
motion to stay (supra). The first eleven allegations in the second petition 
are precisely the same as that filed here, with two minor changes. In para¬ 
graph 7, the phrase “who has executed the petition here” (J. A. 4) has 
been omitted; and appellant’s age has been changed from 24 to 26. Para¬ 
graphs 12 to 16 in the Kansas petition allege matters not included in the 
petition filed here. 

3 Day v. Davis, 235 F. 2d 374 (10 Cir. 1956), cert, denied, 352 U. S. 881 
(1956) reh. denied, 352 U. S. 913 (1956). 
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or fact. It may now recognize for purposes of decision in the 
instant matter, that since appellant filed his petition in this 
District, he was returned from Japan to the United States and 
filed an identical petition in the District of his incarceration, 
Kansas. The allegations were considered by the United States 
Court of Appeals for the Tenth Circuit and rejected after an 
exhaustive examination of the military proceedings incident to 
appellant’s conviction and subsequent affirmance on appeal. 
Therefore, the affirmance of the order of the Court below in dis¬ 
missing the petition for a writ of habeas corpus is just under 
the circumstances. 

II 

The United States District Court for the District of Colum¬ 
bia does not have extra-territorial jurisdiction in habeas corpus 
proceedings. 

ARGUMENT 

I 

Appellant’s petition for the writ of habeas corpus having been 
rendered repetitious by reason of extensive review accorded 
by another circuit on an additional petition, dismissal below 
should be affirmed 

As outlined in the counterstatement, at the time of the in¬ 
stitution of the proceedings below appellant was within the 
territorial jurisdiction of Japan. Thereafter he was returned 
to the United States and filed an additional petition for the 
writ of habeas corpus in the district of his incarceration. 4 
Upon appellant’s motion, proceedings on appeal were stayed 
here until the Court of Appeals for the Tenth Circuit finally 
determined the questions raised in his petition there which 


4 Ex Parte Endo, 323 U. S. 2S3 (1044), is distinguished from the instant 
matter. There, petitioner was removed from the territorial jurisdiction of 
one Federal District Court to another for the convenience of the Government 
while her case was pending in the Circuit Court. It was held that the juris¬ 
diction of the original District Court was not defeated by the transfer be¬ 
cause the Court could still reach the person who had custody of petitioner 
and thus obtain compliance with any order the Court might make pursuant 
thereto. 
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embraced those urged here. The Court, after extensively ex¬ 
amining the entire military proceedings, presented in the 
course of a full hearing afforded by the trial court, affirmed. 
Day v. Davis , 235 F. 2d 374 (10th Cir. 1956) (appendix), 
cert, denied, 352 U. S. SSI (1956); reh. denied, 352 U. S. 913 
(1956). ' -- - - “ 

Appellant has therefore had his day in court. He has pre¬ 
sented every allegation he desired to be considered by a Federal 
Court in regard to his main contention, ineffective assistance 
of counsel during the process of the Military review of his 
conviction. 5 

Except for the question of the jurisdiction of the District 
Court (see argument two), every contention raised by appel¬ 
lant in this jurisdiction has been disposed of by a full hearing 
and decision on appeal therefrom, subsequent to the instant 
matter being raised in this Court. The reviewing court in a 
habeas corpus proceeding has the power not only to correct 
error, but to make such disposition of the case as justice re¬ 
quires, and is bound to consider any change in either fact or law 
since entry’ of judgment in the court below. Jones v. Clemmer , 
82 U. S. App. D. C. 2S8, 163 F. 2d 852 (1947); Patterson v. 
Alabama, 294 U. S. 600 (1935). It is also well established that 
the fact that the same issues before a court have been deter¬ 
mined in a former proceeding may be given controlling 
weight. 6 Dorsey v. Gill, SO U. S. App. D. C. 9, 148 F. 2d 859 
(1945), cert, denied, 325 U. S. 890 (1945); Jordon v. Clemmer, 
80 F. Supp. 539 (D. C. 1947); Swihart v. Johnson, 150 F. 2d 
721 (9th Cir. 1945), cert, denied, 327 U. S. 789; Gutterman v. 
Hiatt, 65 F. Supp. 285 (M. D. Pa. 1946); Cf. United States 
ex rel Gregoire v. Watkins, 164 F. 2d 137 (2d Cir. 1947). 

“The Court limited its review to the question of whether or not any 
Constitutional right was denied appellant. The opinion covers effective as¬ 
sistance of counsel, instructions to the court, speedy trial, admission of a 
certain memorandum in evidence, proof of the corpus delicti, and the alleged 
failure to call a witness requested by appellant. The limitation of the re¬ 
view was stated by the Court to have been on the basis of the doctrine es¬ 
tablished by the Supreme Court in Hiatt v. Brown, 339 U. S. 103 (1950) and 
Burns v. Wilson, 346 U. S. 137 (1953). 

* Cf. Itei>ort of Judicial Conference, September session, 1943, p. 22, wherein 
the habeas corpus committee, headed by Judge Parker, recommended legis¬ 
lation to apply the doctrine of res judicata to habeas corpus proceedings. 
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Wherefore, it appearing that appellant has actually obtained 
in another Federal Court the review sought here, the dismissal 
below should not be disturbed. 

II 

Appellant was not and is not within the territorial jurisdiction 
of the United States District Court for the District of 
Columbia 

As indicated above, when appellant originally filed his pe¬ 
tition here there was no Federal District having territorial 
jurisdiction of the place of his incarceration, as he was confined 
in a foreign land. Upon his return to the United States he 
filed an additional petition in the district of his incarceration, 
which plainly had jurisdiction under the statutes alloting it on 
a territorial basis. From argument I herein it emerges that 
the Court need not reach the question whether our District 
Court had jurisdiction to entertain the original petition in view 
of the plain applicability of the policy discouraging repetitious 
petitions which affords an independent ground of affirmance 
of the dismissal below. 

If the question is reached, it is well established that ordi¬ 
narily a petition for a writ of habeas corpus must be filed in a 
court wherein the petitioner is within the territorial jurisdic¬ 
tion of said court. Title 28 U. S. C. § 2241 provides that: 

Writs of habeas corpus may be granted by the Su¬ 
preme Court, any justice thereof, the district courts and 
any circuit judge within their respective jurisdic¬ 
tions. * * * 

The phrase “within their respective jurisdictions” has been in¬ 
terpreted to mean that the jurisdiction of a District court is 
strictly limited to the exact physical boundaries of the juris¬ 
diction. Ahrens v. Clark, 335 U. S. 188 (1948). 7 In so ruling, 
however, the Court reserved opinion on the question of “what 

1 See also Phillips v. Hiatt, 83 F. Supp. 935 (D. C. Del. 1949); United 
States v. Coles, 88 F. Supp. 150 (D. C. Ore., 1949) ; Edgerly v. Kcnnclly, 215 
F. 2d 420 ( 7 Clr. 1954), cert, denied, 348 U. S. 938 (1955); Goldberg v. Hoff- 
man, 225 F. 2d 463 (7 Cir. 1955). 
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process, if any, a person confined in an area not subject to the 
jurisdiction of any district court may employ to assert federal 
rights.” In this Circuit, the narrow territorial jurisdiction of 
the District court was set forth in McAfjee v. Clemmer, 84 App. 
D. C. 57, 171 F. 2d 131 (1948), wherein the Court held that 
the District of Columbia Workhouse at Occoquon, Virginia, and 
the District of Columbia Reformatory at Lorton, Virginia, were 
not within the jurisdiction of the United States District Court 
for the District of Columbia for purposes of a writ of habeas 
corpus. Subsequently, in Eisentrager v. Forrestal, 84 U. S. App. 
D. C. 396, 174 F. 2d 961 (1949), this Court decided the point 
reserved in the Ahrens case in favor of the petitioner, stating 
that persons held by the United States Army in Germany 
could properly petition for a writ of habeas corpus in United 
States District Court for the District of Columbia. However, 
in reversing (on other grounds), Johnson v. Eisentrager , 339 
U. S. 763 (1950), the Supreme Court did not entirely fail to 
comment upon the matter here involved: “Since in the present 
application we find no basis for invoking federal judicial power 
in any district, we need not debate as to where, if the case were 
otherwise, the petition should be filed.” (at pp. 790-1, supra). 
In Bums v. Wilson, 346 U. S. 147 (1953), the jurisdictional issue 
might have arisen. But, as Mr. Justice Frankfurter pointed 
out in a separate opinion, 346 U. S. 844, the issue had “neither 
been argued by counsel nor considered by the Court”. 

In Cozart v. Wilson, 98 U. S. App. D. C. 437, 236 F. 2d 732 
(1956), this Court decided that three servicemen held by our 
Armed Forces in Japan could properly petition for a writ of 
habeas corpus in this jurisdiction, but denied the relief sought 
on other grounds. The Supreme Court granted certiorari only 
to order, per curiam, that the judgment of the Court of Ap¬ 
peals be vacated and the case remanded to the District Court 
to be dismissed as the cause was moot. Cozart v. Wilson, 352 
U. S. 884,1 L. Ed. 2d 82 (1956). 

Fundamentally, what is involved is a question of what juris¬ 
diction Congress conferred and intended to confer on the Dis¬ 
trict Court for it could hardly be maintained that such court 
can have a self-created territorial jurisdiction. As the Court 
said in Goldberg v. Hoffman, 225 F. 2d 463 (7 Cir. 1955): 
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The historic limitation of the jurisdiction of the var¬ 
ious federal courts to the Circuit or District in which 
they sit is too well established to require restatement. 
Georgia v. Pennsylvania R. Co., 324 U. S. 439,467, 65 S. 
Ct. 716, S9 L. Ed. 1051; Edgerly v. Kennelly, 7 Cir., 215 
F. 2d 420; Reconstruction Finance Corp v. Matey, 7 Cir., 
125 F. 2d 131, 137. We have recently rejected as un¬ 
tenable the theory that the All Writs Act, 28 U. S. C. A. 
§ 1651, may enlarge the territorial jurisdiction of the 
federal courts. Edgerly v. Kennelly, supra, 215 F. 2d 
at 421-422. See also Ahrens v. Clark, 335 U. S. 188, 
68 S. Ct, 1443,92 L. Ed. 1898. 

The Supreme Court stated in the Ahrens case, supra, and cited 
in the foregoing quotation, that a specific exception by Con¬ 
gress is a prerequisite to the extension of the District Courts’ 
jurisdiction beyond their respective territorial limits. There¬ 
fore, it appears that the petition for habeas corpus was properly 
denied by the District Court. 

In any event appellant cannot have two petitions presenting 
precisely the same issue in two Circuits at the same time. He 
has elected to process his habeas corpus in Kansas and he is, 
therefore, bound by the decision in that Circuit. 

Even if persons beyond the jurisdiction of any particular 
district court when overseas may file in the District of Colum¬ 
bia, nevertheless, once they have elected to file and process 
their petition to its conclusion in the jurisdiction wherein they 
are confined—jurisdiction to proceed in the District of Colum¬ 
bia as an overseas petitioner is lost. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 
Alfred Burka, 

Assistant United States Attorneys. 
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235 F. 2d 374 

United States Court of Appeals, Tenth Circuit 

[Filed, United States Court of Appeals, Tenth Circuit. June 
21, 1956, Robert B. Cartwright, Clerk] 

No. 5344—May Term, 1956 

John E. Day, Jr., appellant 
v. 

Colonel James W. Davis, Commandant, U. S. Disciplinary 
Barracks, Fort Leavenworth, Kansas, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF KANSAS 


Homer Davis for appellant. 

James W. Booth, Lt. Col., JAGC, Department of the Army, 
(William C. Farmer, U. S. Atty., Selby S. Soward, Asst. U. S. 
Atty., and Cecil L. Forinash, Lt. Col., JAGC, Department of 
the Army, were with him on the brief) for appellee. 

Before Bratton, Chief Judge, Phillips, Circuit Judge, and 
Rogers, District Judge. 

Phillips, Circuit Judge. 

John E. Day, Jr., is in the custody of Colonel James W. Davis, 
Commandant, U. S. Disciplinary Barracks, at Fort Leaven¬ 
worth, Kansas, under a court-martial sentence of death. He 
filed his application for a writ of habeas corpus in the United 
States District Court for the District of Kansas. Davis filed 
an answer. After a full hearing, the court entered an order 
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discharging the writ of habeas corpus theretofore issued and 
remanding Day to the custody of Davis. This is an appeal 
from that order. 

The facts disclosed in the records of the court-martial pro¬ 
ceedings are these: 

Day was a soldier in the United States Army, stationed in 
Korea. On the night of December 22-23,1950, Lee Hak Chun, 
his wife, Kim Chung Hi, and their three children were in a 
basement room of the “VIP billets” in the Eighth Army Offi¬ 
cers’ Building in Seoul, Korea, awaiting transportation to 
Taegu because the Chinese Communists were then advancing 
on Seoul. Several other Koreans were in an adjoining room. 
About midnight, Day came into the room where Lee and his 
family were waiting, sat down beside Kim and put out the 
lights. Day then turned on the lights and seized Kim by her 
throat. A third person intervened and succeeded in taking 
Kim from Day. Day then struck Lee in the mouth. Day 
then left the room, but soon returned with an interpreter. He 
was then clad only in shorts and an undershirt and was carry¬ 
ing a gun (a carbine). The interpreter stated that Day 
wanted Kim “conceded” to him and told Lee if he did not send 
the woman upstairs, Day would kill all of them. Day then 
directed all the people in the basement room to line up. The 
interpreter told Lee to step out of line and when Lee did so, 
Day fired two shots into Lee’s body, in the vicinity of Lee’s 
heart. Day then seized Kim by the neck and chest and took 
her outside, where he continued to make advances toward her. 
When she screamed, Day struck her head with his carbine 
5 times and then took her baby from her back and threw it on 
the front seat of a truck. At about one o’clock on December 
23, 1950, CID Agent Foster went to the “VIP billets,” where 
he found Lee lying on the floor on his back. Foster, who had 
had 4 years’ experience as an undertaker, examined the body 
of Lee, found no pulse, respiration, or body heat and deter¬ 
mined that Lee was dead. On December 25, 1950, a Korean 
policeman also examined Lee’s body, determined that he was 
dead, and directed his burial. 

At the time of the commission of the crime, Seoul was being 
evacuated because of the Chinese Communists’ offensive. Be- 
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cause of the military situation, it was not possible to prepare 
charges against Day until May 13, 1951. On that date, 
charges were filed and Day was advised of the charges. The 
charges were referred for pre-trial investigation, but because 
of the difficulty in locating the witnesses, it was not possible 
to complete the investigation until early August 1951. On 
August 13, 1951, the original charges were withdrawn because 
of certain deficiencies, one of which being that the facts did 
not warrant the charge alleging the murder of the baby. New 
charges were prepared on August 23, 1951. The new charges 
were investigated on August 31, 1951, and were referred for 
trial on September 22, 1951. On the latter date, Day was 
placed in confinement. 

Day signed a written confession on December 24,1950. The 
trial commenced on October 1, 1951, more than a week after 
service of the charges and more than 3 months after Day was 
appraised of the charges and furnished counsel for the pre-trial 
investigation. Defense counsel had frequent consultations 
with Day before the trial and were given ample time to prepare 
the defense. While formal orders appointing Colonel Abbott 
as defense counsel for Day had not yet been issued, he began 
the preparation of the defense on September 9, 1951. There 
is nothing in the record to indicate that all available defenses 
were not fully presented and urged at the court-martial trial. 
Neither Day nor his counsel asked for a continuance. 

The charges came on for trial before a general court-martial. 
Day pleaded not guilty. The evidence adduced clearly estab¬ 
lished the facts stated above, with respect to the offense. 

A written statement made by a soldier who came upon Day 
and Kim when they were outside the “VIP billets” was ad¬ 
mitted in evidence over the objection of counsel for Day. The 
soldier was placed on the witness stand by the prosecution and 
when he appeared reluctant to testify and asserted that he could 
not remember some of the facts and circumstances surround¬ 
ing the incident, trial counsel sought to refresh his memory by 
showing him a statement he had made the morning after the 
shooting. When he testified it only slightly refreshed his 
memory, trial counsel offered the memorandum in evidence. 
Upon objection being interposed, the law officer interrogated 
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the witness as to whether he remembered the facts independent 
of his written statement. The witness replied that he knew 
the statement was accurate and correct at the time he made it, 
that he could not remember all the details, and that he could 
remember no more than he had testified to. 

At the court-martial trial, the law officer advised the court, 
in part, as follows: 

LO: The court is advised that the elements of the 
offenses charged are as follows: a. As to Charge I: 

(1) That the accused unlawfully killed a certain per¬ 
son named by certain means, as alleged ; 

(2) That the victim is dead; 

(3) That death resulted from an injury received by 
the victim; 

(4) That such injury resulted from an act of the 
accused; 

(o) That death occurred within a year and a day of 
such act; 

(6) That such killing was with malice aforethought; 
and, 

(7) That the killing was premeditated. 

The court is referred to paragraph 179a, pages 230- 
232, Manual for Courts-Martial, 1949, for a discussion 
of the offense of murder and the meaning of the terms 
“malice aforethought” and “premeditation.” 

Among the lesser included offenses of premeditated 
murder are unpremeditated murder, voluntary and 
involuntary manslaughter, attempt to commit murder 
and certain forms of assault. 

b. The elements of the offense charged in the specification 
to Charge II are as follows: 

(1) That the accused assaulted a certain person with 
a certain dangerous weapon; as alleged; and 

(2) That the weapon was used in a manner likely 
to produce death or great bodily harm. 

The Court is referred to paragraph 1801 at page 247, 
Manual for Courts-Martial 1949, for a discussion of the 
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offense of assault with intent to do bodily harm with a 
dangerous weapon. 

# * * * # 

The court is further referred to paragraph 154, sub- 
paragraph (2), Manual for Courts-Martial, 1951, for a 
discussion of voluntary drunkenness as affects intent. 
I quote: 

A temporary loss of reason which accompanies and is 
part of a drunken spree and which is not the result of de¬ 
lirium tremens or some other mental defect, disease, or 
derangement is not insanity in the legal sense. It is a 
general rule of law that voluntary drunkenness not 
amounting to legal insanity, whether caused by liquor 
or drugs, is not an excuse for crime committed while in 
that condition; but such drunkenness may be considered 
as affecting mental capacity to entertain a specific in¬ 
tent, or to premeditate a design to kill, when either mat¬ 
ter is a necessary element of the offense. 

Evidence of drunkenness should be carefully scruti¬ 
nized, as drunkenness is easily simulated or may have 
been resorted to for the purpose of stimulating the 
nerves to the point of committing the act. 

The court is further advised: 

First, that the accused must be presumed to be inno¬ 
cent until his guilt is established by legal and competent 
evidence beyond reasonable doubt; 

Second, that in the case being considered, if there is 
a reasonable doubt as to the guilt of the accused, the 
doubt shall be resolved in favor of the accused and he 
shall be acquitted; 

Third, that if there is a reasonable doubt as to the 
degree of guilt, the finding must be in a lower degree as 
to which there is no reasonable doubt; and 

Fourth, that the burden of proof to establish the guilt 
of the accused beyond reasonable doubt is upon the 
Government. 

The rule as to reasonable doubt extends to every ele¬ 
ment of the offenses charged. 
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No exception was taken to the charge and no request for 
further instructions was made by defense counsel. While the 
Law Officer did not particularly define the terms “malice afore¬ 
thought” and “premeditation,” correct and accurate defini¬ 
tions of “premeditation” were read from recognized authorities, 
both by counsel for the prosecution and for the defense in the 
arguments. Counsel for the prosecution quoted as follows 
from Black’s Law Dictionary: 

To think of an act beforehand; to contrive and de¬ 
sign ; to plot or lay plans for the execution of a purpose. 

The act of meditating in advance; the deliberation 
upon a contemplated act; plotting or contriving; a de¬ 
sign formed to do something before it is done. (2 
USCMA 423.) 

Defense counsel read from Paragraph 179a of the 1949 
Manual, as follows: 

* * # A murder is not premeditated unless the 
thought of taking life was consciously conceived and the 
act or omission by which it was taken was intended. 
Premeditated murder is murder committed after the for¬ 
mation of a specific intention to kill someone and con¬ 
sideration of the act intended. Premeditation imports 
substantial, although brief, deliberation or design. For 
example, if in the course of an attempt to rape, the as¬ 
sailant deliberately chokes his victim until she suffo¬ 
cates, the deliberate nature of his act reveals premedi¬ 
tation, even though he may have entered upon the at¬ 
tempt intending no other harm. But if, in attempting , 
to run from her assailant, the victim falls from a cliff and i 
is killed, premeditation is lacking. * # # (2 USCMA j 
423.) | 

He further read from Winthrop’s Military Law and Prece- \ 
dents, Vols. I and II, 2d Ed., at page 293, as follows: 

In military cases, the fact of the drunkenness of the ! 
accused as indicating her state of mind at the time of i 
the alleged offence, where it may be considered as prop- j 
erly affecting the issue to be tried or only the measure 
of punishment to be adjudged in the event of conviction, j 
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is in practice always admitted in evidence. And where 
a deliberate purpose or peculiar intent is necessary to 
constitute the offence, as in many cases of disobedience 
of orders in violation of Art. 21, desertion, mutiny, cow¬ 
ardice, or fraud in violation of Art. 60, the drunkenness, 
if clearly shown in evidence to have been such as to 
have incapacitated the party from entertaining such 
purpose or intent, will ordinarily properly be treated 
as constituting a legal defence to the specific act 
charged. * * * 

He further read from the same work, at p. 101: 

* * * If the existence of a specific intention is essen¬ 
tial to the commission of a crime, the fact that an of¬ 
fender was drunk when he did such crime, should be 
taken into account by the jury in deciding whether he 
had that intention. 

There wras evidence that Day had been drinking heavily 
during the period immediately preceding the commission of 
the offenses. That was the sole basis for the issue of whether 
the murder was unpremeditated. 

Day was found guilty of the offenses of premeditated mur¬ 
der and assault with a dangerous weapon, with intent to do 
bodily harm. He was sentenced to be put to death. 

After a complete review by the Staff Judge Advocate, the 
sentence was approved by the convening authorities. The 
record of the court-martial trial was then forwarded to the 
Judge Advocate General of the Army for review by a Board 
of Review. On February 29, 1952, the Board of Review* in 
the office of the Judge Advocate General of the Army, at 
Washington, D. C., rendered its decision. It considered (1) 
the fairness of the trial afforded Day; (2) the sufficiency of 
the evidence; (3) the sufficiency of the instructions of the law* 
Officer; and (4) the admissibility of a pre-trial statement of 
a witness. The Board of Review found that the findings of 
guilt and the sentence were correct in law and in fact and 
affirmed them. Day was represented at the Board of Review 
by both civilian counsel of his choice and qualified military 
counsel who presented a brief and argument in Day's behalf. 
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Pursuant to the provision of the Uniform Code of Military 
Justice, Art. 67 (b) (1), 50 USCA 654, the case was fully 
considered by the United States Court of Military Appeals. 
The Uniform Code requires that in all cases in which a court- 
martial sentence, as affirmed by a Board of Review, “extends 
to death” it shall be reviewed by the United States Court of 
Military Appeals. 

Day was represented before the Court of Military Appeals 
by both civilian and military counsel, who submitted briefs. 

In its decision of April 30,1953, the Court of Military Appeals 
determined that the instructions of the Law Officer were suffi¬ 
cient to apprise the court-martial of the elements of the 
lesser offense of unpremeditated murder; that the evidence was 
legally sufficient to sustain the finding of premeditated murder; 
that Day received the effective assistance of counsel; and that 
the pretrial statement of a witness was properly admitted in 
evidence. The Court of Military Appeals reduced the charge 
of assault with a dangerous weapon and affirmed the conviction j 
of premeditated murder sentence. See 9 C. M. R. 46; 10 ; 
C. M. R. 960. j 

Pursuant to Article 71 (a), Uniform Code of Military Justice 
(50 U. S. C. 658), the President on June 30, 1954, personally j 
took his action approving the sentence to death and directing 
that it be carried into execution under the order of the Secre- ! 
tary of the Army. j 

In Hiatt, Warden v. Brown, 339 U. S. 103, the court, at pages j 
110-111 said: 

The Court of Appeals also concluded that certain er¬ 
rors committed by the military tribunal and reviewing 
authorities had deprived respondent of due process. We 
think the court w r as in error in extending its review, for 
the purpose of determining compliance with the due 
process clause, to such matters as the propositions of law 
set forth in the staff judge advocate’s report, the suffi¬ 
ciency of the evidence to sustain respondent’s conviction, 
the adequacy of the pretrial investigation, and the com-j 
petence of the law member and defense counsel. Cf. 
Humphrey v. Smith, 336 U. S. 695 (1949). It is well 
settled that by habeas corpus the civil courts exercise 
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no supervisory or correcting power over the proceed¬ 
ings of a court-martial * * *. The single inquiry, the 
test, is jurisdiction. In re Grimley, 137 U. S. 147, 150 
(1890). 

In Bums v. Wilson, 346 U. S. 137, at pages 139,140 and 142, 
the court said: 

In this case, we are dealing with habeas corpus ap¬ 
plicants who assert—rightly or wTongly—that they have 
been imprisoned and sentenced to death as a result of 
proceedings which denied them basic rights guaranteed 
by the Constitution. The Federal civil courts have juris¬ 
diction over such applications. # * * 

The statute which vests Federal courts with jurisdic¬ 
tion over applications for habeas corpus from persons 
confined by the military courts is the same statute which 
vests them with jurisdiction over the applications of 
persons confined by the civil courts. But in military 
habeas corpus the inquiry, the scope of matters open 
for review, has always been more narrow than in civil 
cases. Hiatt v. Brown, 339 U. S. 103 (1950). Thus the 
law which governs a civil court in the exercise of its 
jurisdiction over military habeas corpus applications 
cannot simply be assimilated to the law which governs 
the exercise of that power in other instances. It is suf 
generis; it must be so, because of the peculiar relation¬ 
ship between the civil and military law. 

Military law, like State law*, is a jurisprudence which 
exists separate and apart from the law which governs 
in our Federal judicial establishment. This Court has 
played no role in its development; we have exerted no 
supervisory power over the courts which enforce it; the 
rights of men in the armed forces must perforce be con¬ 
ditioned to meet certain overriding demands of discipline 
and duty, and the civil courts are not the agencies which 
must determine the precise balance to be struck in this 
adjustment. The Framers expressly entrusted that task 
to Congress. 

***** 
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The military courts, like the State courts, have the 
same responsibilities as do the Federal courts to protect 
a person from a violation of his constitutional rights. 

In military habeas corpus cases, even more than in State 
habeas corpus cases, it would be in disregard of the stat- I 
utory scheme if the Federal civil courts failed to take 
account of the prior proceedings—of the fair determi¬ 
nations of the military tribunals after all military I 
remedies have been exhausted. Congress has provided i 
that these determinations are final and binding upon 
all courts. We have held before that this does not dis- j 
place the civil courts’ jurisdiction over an application 
for habeas corpus from the military prisoner. Gusik v. ! 
Schilder, 340 U. S. 128 (1950). But these provisions do : 
mean that when a military decision has dealt fully and 
fairly with an allegation raised in that application, it is 
not open to a Federal civil court to grant the writ simply 
to re-evaluate the evidence. Whelchel v. McDonald, 

340 U. S. 122 (1950). 

It would seem, therefore, that our review here is limited to 
the question of whether or not Day was denied any basic right 
guaranteed by the Constitution. j 

| 

THE INSTRUCTIONS OF THE LAW OFFICER 

While the law officer should have instructed the Military 
Court on the meaning of the terms “malice aforethought” 
and “premeditation,” we think the meaning of those terms 
was made perfectly clear by the quotation from Black’s Law 
Dictionary and from the 1949 Manual read to the court by 
counsel for the prosecution and the defense, and by the law 
officer’s reference to Paragraph 179 (a), pages 230-232, Manual 
for Courts-Martial, 1949, which was made available to the 
court. We think the charge of the law officer made it per- I 
fectly clear that the lesser offense of unpremeditated mur¬ 
der was included in the greater offense. As stated above, the 
basis of that issue was the alleged intoxication of Day. The 
law officer correctly and fully instructed as to the considera¬ 
tion to be given drunkenness as affecting mental capacity to 
premeditate or entertain a specific intent. Clearly, any de- j 
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ficiencies in the instructions are not of a character that presents 
a question open to review in habeas corpus. 

EFFECTIVE ASSISTANCE OF COUNSEL 

The record discloses that Day had competent counsel, that 
counsel and Day had adequate time to prepare his defense, and 
that he was competently defended at the court-martial hear¬ 
ing, as well as in the subsequent review proceedings. 

DENIAL OF SPEEDY TRIAL 

The right to a speedy trial is relative and must be determined 
in the light of all the circumstances in each case. Beavers v. 
Haubert, 198 U. S. 77, 87. In view of the military situation, 
the difficulty in securing witnesses, and of preparing the case, 
it cannot be said that Day was denied a speedy trial. 

THE ADMISSION OF THE MEMORANDUM IN EVIDENCE 

Paragraph 132, Manual for Courts-Martial, U. S. Army, 
1949, in part reads: 

Memoranda may be used to supply facts once known 
but now forgotten or to refresh the memory. Mem¬ 
oranda are therefore of two classes: First, if the witness 
does not actually remember the facts or events but relies 
on the memorandum exclusively, as in the case of a wit¬ 
ness using an old diary, then the witness must be able to 
state that the memorandum accurately represented his 
knowledge at the time of its making. * * * (2 USCMA 
425.) 

We agree with the Court of Military Appeals that the mem¬ 
orandum was properly admitted under Paragraph 132, Manual 
for Courts-Martial, U. S. Army, 1949. See United States v. 
Day, 2 USCMA 416—425. Moreover, it was merely cumula¬ 
tive evidence and if it was improperly admitted, at most it 
was error, and did not amount to the deprivation of any con¬ 
stitutional right guaranteed to Day. See Hiatt, Warden v. 
Brown, supra, p. 110. 


PROOF OF CORPUS DELICTI 

We think there was competent and adequate proof of Lee’s 
death and that it was caused by the shots fired into his body 
by Day. Moreover, on habeas corpus, the sufficiency of the 
evidence is not open to consideration. Hiatt, Warden v. 
Brown, supra, p. 110. 

ALLEGED FAILURE TO CALL A DEFENSE WITNESS REQUESTED BY DAY 

At the hearing on the application for the writ of habeas 
corpus, Day testified that he requested the presence of a wit¬ 
ness who was the only eyewitness to the crime. That state¬ 
ment was obviously false. The court-martial record discloses 
no request that such witness be produced. Even in the habeas 
corpus proceeding he wholly failed to show what such witness 
would testify to and the competency and materiality thereof. 
The contention is without merit. 

We conclude that there was no denial of any constitutional 
right guaranteed to Day and the order appealed from is ac¬ 
cordingly AFFIRMED. 
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